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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court lacked jurisdiction to grant appel- 
lee’s petition under Rule 27, Federal Rules of Civil Proce- 
dure, to perpetuate the testimony of a witness. 


2. Whether the court abused its discretion in granting 
appellee’s petition without requiring appellee to pay to 
appellants’ counsel a reasonable attorney’s fee and his 
expenses. 


3. Whether the court abused its discretion in appointing 
an attorney to represent appellants-expected adverse par- 
ties ‘‘but without any compensation to be paid by the peti- 
tioner’’ to said attorney. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,926 


Exusa W. vg Wacenxnecat and N. V. Epmunp WaceEn- 
KNEcHT’s Hanpet MaarscHarris, 
Appellants-Expected Adverse Parties, 


In the matter of the petition of Mrs. Huco Srrnves, Sz., etc., 
to perpetuate the testimony of Thorkild Rieber, 
Appellee and Petitioner Below, 


Hersert Browne, Jz., Attorney General of the United 
States and Atuantic Assets CoRPORATION, 
Appellees-Expected Adverse Parties. 


APPEAL FROM ORDERS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR 
APPELLANTS-EXPECTED ADVERSE PARTIES 


Jurisdictional Statement 


This is an appeal by Elsa W. de Wagenknecht and N. V. 
Edmund Wagenknecht’s Handel Maatschappij from the 
final order of the District Court entered March 21, 1957 (JA 
17) and another order of that Court entered February 7, 
1957 (JA 1). 


The jurisdiction of this Court is invoked under the Act 
of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S. C. A., § 1291, 
and under Rules 54 (a) and 73, Federal Rules of Civil 
Procedure, 
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Statement of the Case 


On January 12, 1957 the appellee and petitioner below, 
Mrs. Hugo Stinnes, Sr., a German national and non-resident 
of the District, filed her petition for an order pursuant to 
Rule 27, Federal Rules of Civil Procedure, authorizing her 
to take the deposition of Thorkild Rieber, for the purpose of 
perpetuating his testimony. 

The petition (JA 5) alleges that appellants Elsa W. 
‘de Wagenknecht and N. V. Edmund Wagenknecht’s Handel 
Maatschappij, a Dutch corporation, and also others, had 
‘filed notices of claim with the Office of Alien Property, 
Department of Justice, for the return of property vested by 
the Attorney General under the Trading with the Enemy 
Act, as amended (40 Stat. 411, 50 U.S. C. A. App. $§ 1-40) ; 
and that on February 7, 1955, appellee had filed a notice of 
claim with respect to substantially all of the property 
claimed by appellants. 


Mrs. Stinnes concedes that she has no right of action 
against appellants at the present time. Her petition (par. 
6) admits that she is not eligible to ask for the return of any 
of said vested property and that she is not qualified to 
bring an action under Section 9 of the Trading with the 
Enemy Act against the Attorney General for the return of 
- such property (JA 6); but she states that if the Congress 
' should enact legislation returning enemy property to its 
' former owners (par. 7), or if the Attorney General should 
- return to appellants any of said property also claimed by 
her (par. 9), she expects to bring one or more actions for 
‘the unlawful withholding from her of said properties’’, 
against the following non-resident adverse parties (JA 8): 
' (1) appellant Wagenknecht, a Mexican citizen, (2) appel- 
lant Dutch corporation, and (3) appellee Atlantic Assets 
Corporaion, a Delaware corporation, whose charter was 
revoked in 1945, and also against (4) appellee Attorney 
General 


Before notice of the filing of appellee’s petition had been 
given to appellants, the District Court by its order of 
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February 7, 1957 directing service of such notice to be made, 
appointed the undersigned Ralph G. Albrecht as attorney 
to represent appellants ‘‘but without any compensation to 
be paid by the petitioner’’ (JA 4).* 


Appellants contested the jurisdiction of the court to 
grant the petition, and in the alternative requested, if the 
court should grant the petition, that it require appellee to 
pay to appellants’ counsel a reasonable attorney’s fee and 
his expenses (JA 13). 


The order of March 21, 1957 granted the petition without 
imposing any terms (JA 17), and on May 20 appellants 
appealed from that order and the earlier order of February 
7 (JA 20). 


Federal Rule Involved 
Rule 27. Depositions Before Action or Pending Appeal 


(a) Before Action. 


(1) Petition. A person who desires to perpetuate his 
own testimony or that of another person regarding any 
matter that may be cognizable in any court of the United 
States may file a verified petition in the United States 
district court in the district of the residence of any expected 
adverse party. The petition shall be entitled in the name of 
the petitioner and shall show: 1, that the petitioner expects 
to be a party to an action cognizable in a court of the United 
States but is presently unable to bring it or cause it to be 
brought, 2, the subject matter of the expected action and his 
interest therein, 3, the facts which he desires to establish by, 
the proposed testimony and his reasons for desiring to 
perpetuate it, 4, the names or a description of the persons 
he expects will be adverse parties and their addresses so far 
as known, and 5, the names and addresses of the persons to 


* Appellants limit their appeal from the order of Feb. 7, 1957 
to this provision which relieves appellee of the necessity to pay any 
compensation to appellants’ court appointed attorney. 
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be examined and the substance of the testimony which he 
expects to elicit from each, and shall ask for an order au- 
thorizing the petitioner to take the depositions of the per- 
sons to be examined named in the petition, for the purpose 
of perpetuating their testimony. 


(2) Notice and Service. The petitioner shall thereafter 
serve a notice upon each person named in the petition as 
an expected adverse party, together with a copy of the 
petition, stating that the petitioner will apply to the court, 
at a time and place named therein, for the order described 
in the petition. At least 20 days before the date of hear- 
ing the notice shall be served either within or without the 
district or state in the manner provided in Rule 4(d) for 
service of summons; but if such service cannot with due 
diligence be made upon any expected adverse party named 
in the petition, the court may make such order as is just 
for service by publication or otherwise, and shall appoint, 
for persons not served in the manner provided in Rule 4(d), 
an attorney who shall represent them, and, in case they are 
not otherwise represented, shall cross-examine the deponent. 
If any expected adverse party is a minor or incompetent the 
provisions of Rule 17(c) apply. 


Statement of Points 


(1) The court erred as a matter of law in failing to deny 
the petition below and to dismiss the same. 


(2) The court erred in granting the petition without im- 
posing terms on appellee. 


(3) The court erred in stipulating in its order of Feb- 
ruary 7, 1957 that the attorney appointed by it to represent 
appellants serve as such without compensation to be paid 
to him by appellee. 
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Summary of Argument 


Appellee has filed an alleged claim to property vested 
by the Attorney General pursuant to the Trading with the 
Enemy Act. Her petition acknowledges that appellants 
also have filed claims for the return of substantially the 
same property. Since appellee is a German national and 
resident (JA 5, 11), she is an ‘‘enemy’’ within the meaning 
of Section 2(a) of the Trading with the Enemy Act, and as 
such she has no legal right under Section 9 of that Act to 
file a claim for the return of vested property or to bring 
suit against the Attorney General with respect to the same. 


Appellee concedes that she has no right of action against 
appellants at the present time. Her petition admits that she 
is not eligible for a return of vested property and that she 
does not qualify as a plaintiff in an action against the At- 
torney General for the return of such vested property 
(JA 6). 


From these facts it follows that appellee is not now pos- 
sessed of any right of action which she is ‘‘presently unable 
to bring’’. It is appellants’ submission that the court be- 
low lacked jurisdiction to grant appellee’s petition, since it 
did not satisfy the requirements of Rule 27 by showing that 
the petitioner expects to be a party to an action cognizable 
in a court of the United States, and her interest in the sub- 
ject matter of the expected action. 


Whether appellee ever will have any right of action 
against appellants depends, according to appellee, on 
whether either of the two contingencies mentioned in the 
petition should come to pass. These contingencies are: (1) 
the enactment of legislation by the Congress returning 
enemy property to its former owners, or (2) the return of 
the property to appellants by the Attorney General. 


But as appellee is still an enemy alien within the mean- 
ing of Section 2(a) of the Trading with the Enemy Act, and 
a treaty of peace has not yet been entered into with Ger- 
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many, the provisions of that Act and of House Joint Resolu- 
tion No. 289 (65 Stat. 451, 50 U. S. C. A. App. p. XX), 
approved by the President on October 19, 1951, deprive ap- 
pellee of any right to sue appellants with respect to vested 
property, even if the Attorney General should return such 
property to appellants. 


Moreover, with respect to the possibility that the 
Congress may enact legislation returning enemy property 
to its former owners, there is no way for appellee to show, 
and no way for the court to determine, what cause of action 
and interest therein appellee may obtain under legislation 
not yet enacted. This is a question involving political con- 
siderations that are not within the court’s domain. A bill 
not yet enacted and that may never become law does not 
enable appellee to qualify under Rule 27 and show in her 
petition that she expects to be a party to an action cogniz- 
able in a court of the United States, the subject matter of 
the same and her interest therein. 


The court also lacked jurisdiction to grant appellee’s 
petition because of her inability to comply with the venue 
requirement of Rule 27(a)1 that the petition be filed ‘‘in 
the United States District Court in the district of the resi- 
dence of any expected adverse party’’. Of the four expected 
adverse parties named in the petition, three are non-resi- 
dents of the District and the fourth, being the Attorney 
General, may not be sued unless it is shown that the Con- 
gress has given its consent to suit against the government. 
No such consent has been given. There is no provision in 
the Trading with the Enemy Act or in any other statute of 
the United States that authorizes suit to be brought against 
the Attorney General for the unlawful withholding of 
vested enemy property. With respect to enemy property 
which he has vested in his capacity as Alien Property Cus- 
todian, the Attorney General has no adverse interest to 
appellee, the petitioner below, who as a German may not 
file a claim or bring an action against the Attorney General 
for the return of vested enemy property. 


v 


But as the court did exercise jurisdiction over the peti- 
tion in this proceeding, the granting of the petition without 
requiring appellee to pay to appellants’ counsel a reason- 
able attorney’s fee and his expenses, constituted an abuse of 
its discretion and prejudicial error. 


The same prejudicial error was committed when the 
court, before appellants were served with the petition, ap- 
pointed the undersigned as attorney to represent appellants 
in connection with this proceeding ‘‘but without any com- 
pensation to be paid by the petitioner herein’’.* 


ARGUMENT 
POINT I 


The District Court lacked jurisdiction to grant appellee’s 
petition. 
A 
The petition fails to comply with Rule 27 


Before appellee’s petition may be held to invoke the 
jurisdiction of the court, it must be shown that she has a 
right of action cognizable in any court of the United States, 
which she presently is unable to bring; it must be shown 
what the subject matter of the action is that she expects to 
bring in the future; and it must be shown that she has an 
interest therein. Furthermore, the petition may be filed 
only ‘‘in the district of the residence of any expected adverse. 


party’’. 


Appellee’s petition does not comply with these require- 
ments of Rule 27(a)1. On the contrary, it appears there- 
from that at this time she is not possessed of any right of 


“In an earlier proceeding under Rule 27 brought by appellee 
involving the same parties, this court on April 18, 1957 affirmed 
an order of the lower court that had determined the amount of 
fee and disbursements to be paid by appellee to appellants’ 
counsel. Vide Appeal No. 13,458, 243 F. 2d 418. 
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action against appellants or the other adverse parties. The 
petition admits that she is not eligible to ask for the return 
of any vested property, and that she is not qualified to bring 
an action under Section 9 of the Trading with the Enemy 
Act against the Attorney General for such property. 


Moreover, the petition concedes that the only possibility 
of acquiring a right of action depends on the happening of 
certain contingencies: (1) the enactment of legislation by 
the Congress returning enemy property to its former 
‘owners, or (2) the return of the property to appellants by 
the Attorney General. 


But Rule 27 requires that the petition must show at the 
time of its filing that the expected action is within the juris- 
diction of the court. 4 Moore, Federal Practice (2d ed.) 
p. 1812. And the jurisdiction of the court to grant a petition 

under Rule 27 is based entirely upon its jurisdiction over the 

expected action. It is clear that the petition itself is not 
an original action but an ancillary or auxiliary proceeding. 
Moore, op. cit. pp. 1809 ff. It is a proceeding that does not 
rest on independent grounds of jurisdiction. Therefore, the 
grounds of the court’s jurisdiction of such proceeding 
depend wholly upon the expected future action. Moore 
observes (op. cit. pp. 1812-13, note 4) : 


‘‘But Rule 27 does not remove the necessity of look- 
ing to the expected action to determine the existence 
of adequate grounds of federal jurisdiction. Since 
the proceeding by petition is ancillary or auxiliary 
to the expected action, it must be supported by the 
grounds of jurisdiction which will support the ex- 
pected action; it must appear at the time the petition 
as filed that the expected action will be one within the 
federal jurisdiction, and this the petitioner must show 
an his petition.’’ [Emphasis added] 


If Moore’s interpretation were not correct, Rule 27 
| would actually extend the jurisdiction of the federal courts. 
But there is no authority in the Supreme Court to extend the 
jurisdiction of the federal courts in promulgating the Rules 
of Civil Procedure. In United States v. Sherwood (1941) 
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312 U. S. 584, 589-90, 61 Sup. Ct. 767, 85 L. Ed. 1058, Mr. 

Justice Stone said: 
‘*An authority conferred upon a court to make rules 
of procedure for the exercise of its jurisdiction is 
not an authority to enlarge that jurisdiction and the 
Act of June 19, 1934, 48 Stat. L. 1064, Chap. 651, 28 
U.8. C. A, Section 723 (b), authorizing this Court 
to prescribe rules of procedure in civil actions gave 
it no authority to modify, abridge or enlarge the 
substantive rights of litigants or to enlarge the juris- 
tion of federal courts.”’ 


Since appellee is not possessed of a present right of 
action against appellants, there is no way for her to show, 
and no way for a court to determine, the subject matter of 
the action to be brought in future, or appellee’s interest 
in such expected action. These cannot be determined until a 
law has been enacted by the Congress from which appellee 
believes a right of action may spring of which she can avail 
herself. Thus the petition does not show that appellee’s 
interest is such that there is a substantial expectancy that 
she will be a party to the expected future action (Cf. Arizona 
v. California (1934) 292 U. S. 341, 54 Sup. Ct. 735, 78 L. 
Ed. 1298), and that the testimony sought to be perpetuated 
is relevant and competent according to the standard estab- 
lished by the drafters of Rule 27 and approved by the 
Supreme Court of the United States.* 


The pendency of a bill m Congress that may never be enacted 
creates no present rights under Rule 27 of which appellee may 
avail herself 


The petition reveals the absence of an existing right of 
action which appellee is presently unable to bring, but it 
states that 7f the Congress should enact legislation return- 


* Vide original Committee Note of 1937 to subdivision (a), in 
Moore, op. cit. p. 1804, citing Arizona v. California, supra, to the 
effect that the purpose of Rule 27 was not to extend the traditional 
bill to perpetuate testimony beyond those circumstances to which 
the bill had been granted in the past. 
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ing enemy property to its former owners, that then she 
expects to bring an action against appellants. 


As pointed out supra, the jurisdiction of the court to 
entertain appellee’s petition depends wholly on the ex- 
pected future action. Hence until the Congress has agreed 
on the provisions of a return bill and the limitations 
and conditions to be imposed in connection with the return 
of vested property, appellee will be unable to comply with 
Rule 27 by showing that the action she expects to bring 
is ‘‘cognizable in a court of the United States’’, and her 
interest therein, and that there is a substantial expectancy 
that she will be a party to such action. 


Before a court can find that appellee has such expect- 
ancy, it will have to determine (a) that there is a substantial 
likelihood that return legislation will be enacted, (b) what 
the provisions of such law will be, and (c) that appellee 
actually will acquire rights thereunder which she may 
exert against appellants. Such determination would not be 
of a legal question, but of an essentially political question 
with which courts are not empowered to deal; and Rule 27 
cannot grant to them the power to determine the likelihood, 
' nature and provisions of future legislative enactments. 


There is no authority cited by appellee, and appellants 
have found no reported decisions of our federal and state 
courts and of the Courts of Chancery in England, which 
support a petition to perpetuate testimony based upon the 
possibility of the future enactment of a law. Where per- 
petuation of testimony has been permitted on the ground 
that petitioner might be able to bring a future action, such 
permission has not been founded upon the possibility of 
the creation in futuro of new legal rights. The permission 
has been based on the possibility of a change in petitioner’s 
circumstances enabling him to assert an interest protected 
by the law existing at the time the petition to perpetuate 
testimony was brought. Thus, where a man was critically 
injured in an accident, his prospective widow and children 
were permitted to perpetuate his testimony for use in a 
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death action authorized by statute. Ohio Copper Mining 
Co. v. Hutchings, (CA 8—1909) 172 Fed. 201, 204-206. 


The more frequent basis for perpetuating testimony has 
been that the petitioner had a present interest which was 
threatened by the expected adverse party who having the 
right to bring an action refused to do so. As Professor 
Moore (op. cit. pp. 1821-22) says: 


‘c# * * Typical situations were where a person in 
actual possession of land was threatened by another 
person who pretended or asserted a right to the land; 
or where the plaintiff in the bill showed that the 
defendant charged that an article manufactured and 
sold by the plaintiff infringed a patent owned by the 
defendant and that the defendant threatened suit 
against the plaintiff and its customers, but refused 
to bring such suits. * * *”’ 


As appellee’s petition is not founded on either of the 
two bases upon which perpetuation of testimony has been 
granted, it would appear that appellee’s petition is without 
precedent and support. 


Cc 


Even if the Attorney General returns the vested property to 

appellants prior to the enactment of return legislation, appellee 

may not mvoke the jurisdiction of the court until her disqualifica- 

tion as a non-resident enemy alien is removed by a treaty of 
peace or otherwise 


Appellee states that she expects to bring an action 
against appellants 7f the Attorney General should return 
any of the vested property to them. And upon the hear- 
ing below appellee’s attorney reiterated her intention to 
bring an action at that time (JA 39-40). But if the prop- 
erty is returned to appellants prior to the passage of return 
legislation by the Congress, appellee will lack capacity to 
bring an action, since such an action would not be ‘‘cogniz- 
able in any court of the United States’’. 


In House Joint Resolution No. 289, approved by the 
President on October 19, 1951 entitled, ‘‘Joint Resolution 
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to terminate the state of war between the United States 
and the Government of Germany’’, the following provi- 
sion appears: 


“‘That the state of war declared to exist between 
the United States and the Government of Germany 
by the joint resolution of Congress approved Decem- 
ber 11, 1941, is hereby terminated and such termina- 
tion shall take effect on the date of enactment of this 
resolution: Provided, however, That notwithstand- 
ing this resolution and any proclamation issued by 
the President pursuant thereto, any property or 
interest which prior to January 1, 1947, was subject 
to vesting or seizure under the provisions of the 
Trading With the Enemy Act of October 6, 1917 (40 
Stat. 411), as amended, or which has heretofore been 
vested or seized under that Act, including accruals 
to or proceeds of any such property or interest, shall 
continue to be subject to the provisions of that Act 
in the same manner and to the same extent as if this 
resolution had not been adopted and such proclama- 
tion had not been issued. Nothing herein and 
nothing in such proclamation shall alter the status, 
as it existed immediately prior hereto, under that 
Act of Germany or of any person with respect to 
any such property or interest.’’ 


- In a recent case, Farbenfabriken Bayer v. Sterling 
Drug, Inc. (NJ, Feb. 5, 1957) 148 F. Supp. 733, 737, a 
German corporation sought recovery against an American 
corporation for breach of contract on claims subject to 
vesting under the Trading with the Enemy Act. Defend- 
ant’s answer pleaded, as an affirmative defense, that plain- 
tiff had no right ‘‘to institute or maintain’’ the action, 
relying on House Joint Resolution No. 289; and defendant 
then raised its defense on dual motions for judgment on 
the pleadings and for summary judgment. The court dis- 
missed the complaint ruling that the Joint Resolution was 
determinative of the issue raised by defendant, and said: 


‘“We are of the opinion that a German corporation 
may not prosecute an action to enforce a right of 
property which is subject to seizure by the Alien 
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Property Custodian under the provisions of the 
Trading with the Enemy Act, at least until the right 
of seizure is definitely terminated by law. It follows 
that the plaintiff may not maintain the instant suit 
at this time.’’ 


In support of its view the court quoted with approval from 
the opinion of Judge Swaim in Ladue v. Brownell} (7 Cir. 
1955) 220 F. 2d 468, 471, cert. den. 350 U. S. 823, 76 Sup. Ct. 
50, 100 L. Ed. 736, on the force and effect of the House 
Joint Resolution.* 


The reasoning of the Farbenfabriken Bayer case clearly 
also applies to appellee since as a German national and 
resident, she too is an ‘‘enemy’’ within the meaning of 
Section 2(a) of the Trading with the Enemy Act. Nortz v. 
Miller (SD-NY 1921) 285 Fed. 778, affirmed 285 Fed. 781. 


There are also other strong reasons not adverted to by 
the New Jersey District Court, why appellee lacks the right 
to bring an action against appellants prior to the passage 
of return legislation. To permit her to invoke the jurisdic- 
tion of a court, as her attorney announced to the court he 
would do (vide JA 39-40), might result in a judgment re- 
turning vested property to appellee, thereby placing her in 
a position more favorable than that of other former enemy 
owners who possessed undisputed title to property vested 
by the Attorney General, and who are specifically denied 
the right to file claims and bring suit against the Attorney 
General for the return of their property. Such result would 
be contrary to the purpose and intent of the Trading with 
the Enemy Act and of the House Joint Resolution which 
terminated the state of war with Germany, and would pro- 
duce a legal absurdity. 


* Accord, Dresler v. Greeff (1953), 282 App. Div. 465, 124 
N. Y. S. 2d 412, in which the New York appellate court held that 
the plaintiff’s right to sue remained suspended by the terms of the 
Joint Resolution. 
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The petition has not been filed “in the district of the residence of 
any expected adverse party” 


r- 
The only venue requirement for the maintenance of a x 
petition is prescribed by Rule 27(a)1 that it be filed in the 
district of the residence of any expected adverse party. r 
Vide Moore, op. cit. p. 1814. With this requirement appel- 
lee has failed to comply. 


Of the four adverse parties named in the petition, three 
are non-residents of the District (JA 8,11): (1) Appellant 
Wagenknecht, who is a citizen and resident of Mexico, (2) 
Appellant Dutch corporation, which maintains its principal 
place of business in Amsterdam and at no time has qualified 
as a foreign corporation in the District, and (3) Appellee 
Atlantic Assets Corporation, a Delaware corporation, which 
at no time has qualified as a foreign corporation in the 
District, and whose charter was voided in 1945 (JA 11-12). 


The fourth adverse party named in the petition is the 
Attorney General of the United States. While it is true 
that the Attorney General is deemed to be a resident of the 
District, an action against him is an action against the 
‘United States, and no action may be brought against him 
unless the United States has given its consent. The petition 
alleges that the subject matter of appellee’s expected action 
will be the ‘‘unlawful withholding’’ from her of her vested 
properties (JA 7). There is no provision in the Trading 
with the Enemy Act, or in any other statute, that authorizes 
suit to be brought against the Attorney General for the 
unlawful withholding of vested enemy property. 


With respect to enemy property which he has vested in 

his capacity as Alien Property Custodian, the Attorney 
General has no adverse interest to appellee, the petitioner 
below, who as a German may not file a claim or bring an 
action against the Attorney General under Section 9 of the 
Trading with the Enemy Act, for the return of vested 


enemy property. 
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Obviously, the Attorney General has been named as an 
adverse party merely for the purpose of technical compli- 
ance with Rule 27 so that the jurisdiction of the court may 
extend to this proceeding. Moore observes (op. cit. p. 
1815) : 


‘‘Proceedings under Rule 27 are sufficiently ancillary 
that the consent of the United States is not a pre- 
requisite to the bringing of such a proceeding against 
it, where the perpetuation of testimony is in antici- 
pation of an action against the Government of which 
the district court would have jurisdiction.’’ (Mos- 
seller v. United States, (CA-2, 1946) 158 F. 2d 380, 
10 FR Serv. 27a. 11). 


Thus the jurisdiction of the district court cannot extend 
to an action against the Attorney General for which the 
United States has not given its consent; and as all other 
adverse parties are non-residents, it necessarily follows 
that there was no petition before the court that it had the 
power to grant. 


The court seemed to attach some significance to the fact 
that the Attorney General had filed an answer (JA 14) 
to the petition in which he stated that he had no objection 
to the granting of the same (Vide JA 32). Such implied 
consent has no bearing, of course, on the question whether 
the court had jurisdiction to entertain the petition, and it 
cannot be construed to be the government’s consent to 
being sued in the future. The Congress, rather than the 
Attorney General, is the source of the government’s con- 
sent—and the Congress has not spoken. Stanley v. 
Schwalby (1896), 162 U. S. 255, 270, 16 Sup. Ct. 754, 40 
L. Ed. 961. 


As appellants are non-resident aliens, appellee plainly 
is unable to meet the condition imposed by the rule that 
the petition be filed in the district of the residence of any 
adverse party. Moore apparently would favor an amend- 
ment to Rule 27 so that that provision would be inapplicable 
to non-resident aliens (op. cit. p. 1817). But until the 
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rule is so amended by the Supreme Court, it is obvions 
that appellee will be unable to comply with that provision. 


It is of some significance on this point that there are 
no reported cases that support Moore’s view, and that no 
amendment has been proposed to the Supreme Court to 
bring about that result. Moreover, as a matter of equity, 
the exception advocated by Moore should not prevail in a 
case such as the instant proceeding in which an alien non- 
resident petitioner applies to a court of the United States 
and seeks to compel the alien non-resident appellants to 
join her in that foreign forum, to perpetuate the testimony 
of her witness. Simple justice requires that appellee should 
be relegated to rights, if any, available to her against appel- 
lants in a forum having jurisdiction over the parties. 


POINT II 


The court abused its discretion and committed prejudi- 
cial error (a) in granting petition without imposing terms 
and (b) in appointing an attorney for appellants upon 
motion of appellee and providing that he serve without 
compensation. 


Mrs. Stinnes is a foreign national and non-resident of 
the District who has come into this forum to avail herself 
of the privilege accorded by Rule 27. Thereby she has 
compelled the non-resident appellants to subject themselves 
to the jurisdiction of the court below, which is a foreign 
forum to them, even though no valid service of process for 
purpose of suit could have been made upon them. By insti- 
tuting this proceeding appellee has compelled appellants 
to appear by attorneys, and to undertake the effort and 
assume the expense of participating in the deposition of 
the witness whose testimony she desires to perpetuate for 
the purpose of an action which, her petition states, she 
expects to bring, but which Rule 27 does not require her 
to bring. As a matter of equity, provision should have 
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been made for appellants’ expenses when the court below 
granted the petition. While the matter of imposing terms 
on appellee is a matter within the discretion of the court, 
its failure to make provision for the expenses of non-resi- 
dent appellants under the circumstances of this proceeding, 
constitutes an abuse of discretion that is prejudicial to them. 


Appellants opposed the granting of the petition and in 
their affidavit requested the allowance of a reasonable at- 
torney’s fee for their counsel and his disbursements since 
his appointment by the order of February 7, 1957 (JA 13). 
That was appellants’ first opportunity to bring forward 
their request, since the court’s order had been made before 
service of notice of filing of the petition upon them. In 
the same affidavit appellants also requested that if the court 
decided to grant the petition, terms be imposed on appellee. 
Upon the hearing below appellants’ counsel repeated this 
request (JA 30-31) and pointed out that the vested prop- 
erty of appellants was of very substantial value (JA 33). 
This request was ignored, and the transcript of the hear- 


ing as well as the court’s order are bare of any reasons 
why appellants’ requests for payment of their expenses in 
connection with a proceeding that properly should have 
been brought in a foreign forum, were denied. 


With the exception of the Attorney General, all parties 
before the court are non-residents of the District. Both 
appellee and appellants are nationals and residents of 
foreign countries. Appellee should not be permitted to 
come to a foreign country and be able to compel other non- 
residents to appear there, without reimbursing them for 
their expenses. There is no equity in the court’s two deci- 
sions appointing an attorney for appellants and granting 
appellee’s petition without requiring appellee to defray 
appellants’ expenses. 


Rule 27 itself does not state who shall compensate a 
court-appointed attorney. Moore points out (op. cit. p. 
1832) that state statutes similar to Rule 27 provide that 
the person bringing the proceeding shall compensate any 
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attorney appointed by the court, and that some district 
courts have made similar provision by local rule, and that, 
in any event, a district court can make such provision under 
Rule 83 which provides that 


*¢In all cases not provided for by rule, the district 
courts may regulate their practice in any manner 
not inconsistent with these rules.’’ 


Conclusion 


For the reasons set forth above it is appellants’ respect- 
ful submission 


(1) that the final order of the District Court entered 
March 21, 1957 should be reversed and the petition below 
should be dismissed ; 


(2) that that part of the order entered February 7, 
1957 appealed from should be reversed; and 


(3) that the proceeding be remanded with directions to 


the court below to determine the amount of a reasonable 
attorney’s fee and the disbursements to be paid by appellee 
to appellants. 


August 12, 1957. 


Rates G. ALBRECHT, 
Counsel for Appellants. 


Henry F. Burien, 
JoHuN Gryrer Tavsic, 
Grratp J. McManon, 
Jonny S. WriuuMson, JE., 
Of Counsel. 
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IN THE 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 84-57 


In tee Marrer or THE PETITION OF 


Mzs. Hueco Srinvzs, Sz., also known 
as Mrs. CuarreE Huco Srrnyes, 
Mrs. CuarE WaGENKNECHT STINNES, 
and Craze Huco Srinnes-WaceEnN- 
KNECHT, 

Petitioner, 


Appress Grossenbaumstrasse 253 
Mulheim-Rubr, Germany 


To PrrrervaTe THE TESTIMONY OF 
THORKILD RIEBER. 


[Filed Feb. 7, 1957] 
Order 


This matter having come on to be heard on February 6, 
1957, upon the petition herein, and the application of the 
petitioner for the order described in the petition, and it 
appearing that service of the petition herein and notice 
of application for the order therein described on Elsa 
Wichtendahl de Wagenknecht of Cuernavaca, Morelos, 
Mexico, individually, and as executrix and sole heir of Don 
Edmundo Wagenknecht, as alleged stockholder of, and 
claimant on behalf of Lantica Trading Company, Ltd., and 
as alleged stockholder of and claimant on behalf of Union 
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Trading and Financing Company, and N. V. Edmund 
Wagenknecht’s Handelmaatschappij Heerengracht 256, 
Amsterdam, The Netherlands, cannot with due diligence be 
made in the manner provided in Rule 4(d) of the Federal 
Rules of Civil Procedure; 


Counsel for the petitioner having, in the premises, ap- 
plied in open court for an order pursuant to Rule 27(a) (2) 
of the Federal Rules of Civil Procedure authorizing the 
service of the petition herein and notice of petitioner’s ap- 
plication for the order therein described on said Elsa 
Wichtendahl de Wagenknecht and said N. V. Edmund 
Wagenknecht’s Handelmaatschappij, in a manner other 
than as provided in Rule 4(d) of the Federal Rules of Civil 
Procedure for service of summons, and counsel for Herbert 
Brownell, Jr., Attorney General of the United States, and 
Atlantic Assets Corporation, having consented to the grant- 
ing of such application, and it appearing that said Elsa 
Wichtendahl de Wagenknecht is an alien residing outside 
of the United States, that said N. V. Edmund Wagen- 
knecht’s Handelmaatschappij is a foreign corporation hav- 
ing no office in the United States, that Hans Carl von Lin- 
singen, whose addresses are Postfach 68, Basel, Switzer- 
land, and Dufourstrasse 42, Basel, Switzerland, is attorney 
in fact for said Elsa Wichtendahl de Wagenknecht, duly 
empowered to act on her behalf and duly authorized to 
accept service on her behalf of the petition herein and 
notice of application for the order therein described, and 
that the address of N. V. Edmund Wagenknecht’s Handel- 
maatschappij is Heerengracht 256, Amsterdam, The Neth- 
erlands; and 


It appearing to the Court that one Ralph G. Albrecht, 
Esq., of 501 Fifth Avenue, New York 17, New York is at- 
torney for Elsa Wichtendahl de Wagenknecht in certain 
causes now pending in this Court in which they are plain- 
tiffs and the Attorney General of the United States is de- 
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Order 


fendant and that such causes involve substantially the same 
subject matter as the petition herein; 


Uron Consmeration WHEREOF, it is this 7th day of Feb- 
ruary, 1957, 


OxpeReED that: 


(1) Service of the petition herein and notice that the 
petitioner will apply to the Court for the order therein 
described on a date specified in the notice upon Elsa 
Wichtendhal de Wagenknecht, of Cuernavaca, Morelos, 
Mexico, individually, as executrix and sole heir of Don 
Edmundo Wagenknecht, as alleged stockholder of, and 
claimant on behalf of Lantica Trading Co., Ltd., and as 
alleged stockholder of, and claimant on behalf of Union 
Trading and Financing Company, may be effected by send- 
ing copies thereof by prepaid registered mail, return re- 
ceipt, requested, addressed to, or by delivering copies 
thereof personally to Hans Carl von Linsingen, Postfach 
68, Basel, Switzerland, and Dufourstrasse 42, Basel, 
Switzerland ; 


(2) Service of the petition herein and notice that the 
petitioner will apply to the Court for the order therein 
described on a date specified in the notice upon N. V. 
Edmund Wagenknecht’s Handelmaatschappij may be 
effected by sending copies thereof by prepaid registered 
mail, return receipt requested, addressed to, or by deliver- 
ing copies thereof personally to said N. V. Edmund Wagen- 
knecht’s Handelmaatschappij, Heerengracht 256, Amster- 
dam, The Netherlands; 


(3) In addition to the requirements of the above para- 
graphs (1) and (2), service of the petition herein and notice 
that the petitioner will apply to the Court for the order 
therein described on a date specified in such notice shall 
be made upon Elsa Wichtendahl de Wagenknecht and N. V. 
Edmund Wagenknecht’s Handelmaatschappij by mailing 
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copies of the same, postage prepaid, addressed to them in 
care of Ralph G. Albrecht, Esq., 501 Fifth Avenue, New 
York 17, New York, with the notation on each envelope 
‘‘Please Forward’’; and 


(4) Ralph G. Albrecht, Esq., 501 Fifth Avenue, New 
York 17, New York, is hereby appointed as attorney to 
represent the said Elsa Wichtendahl de Wagenknecht and 
the said N. V. Edmund Wagenknecht’s Handelmaatschappij 
herein within the meaning of Rule 27(a)(2) of the Federal 
Rules of Civil Procedure, but without any compensation 
to be paid by the petitioner herein. 


/s/ Marraew F. McGuire 
United States District Judge 


[Filed January 12, 1957] 


Petition Under Rule 27 of the Federal Rules 
of Civil Procedure 


The petitioner, Mrs. Huco Sruvnzs, Sz., also known as 
Mrs. Claere Hugo Stinnes, Mrs. Clare Wagenknecht Stinnes, 
and Clare Hugo Stinnes-Wagenknecht, by her attorneys, 
Prenuz, Lessez, Mann, Riemer & Loxroxp, respectfully 
shows and alleges upon information and belief: 


(1) Petitioner is a citizen of Germany and of Uruguay 
and resides at Grossenbaumstrasse 253, Mulheim-Ruhr, 
Federal Republic of Germany. 


(2) Petitioner expects that she will be a party, or that 
her successors, executors or administrators will be parties 
to one or more actions or other proceedings which are or 
may be cognizable in a court of the United States, but is 
presently unable to bring such actions or to institute such 
proceedings, or to cause the same to be brought or in- 
stituted, for the reasons hereinafter set forth. 


(3) Petitioner is the widow and sole legatee of the late 
Hugo Stinnes, Sr. By Vesting Orders Nos. 84, 197, 2080, 
2170, 6641, 10207, 10443, 18248 (amended), 18864, 18941, 
19258, 19268 and 19307, issued under authority of the 
Trading with the Enemy Act, as amended, at various times 
between July 30, 1942, and April 15, 1953, the Attorney 
General of the United States, as successor to the authority, 
rights, privileges, powers, duties and functions of the 
office of Alien Property Custodian and the Alien Property 
Custodian as provided in Executive Order No. 9788, 11 F. BR. 
11981, and the Alien Property Custodian, vested and seized 
the properties therein described as being the property of 
the petitioner, or of the petitioner and others therein 
named or of others therein named. 


(4) On the several dates of the vesting of such prop- 
erties, petitioner as the sole legatee of Hugo Stinnes, Sr., 
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Petition Under Rule 27 of the Federal Rules 
of Civil Procedure 


as aforesaid and otherwise, was directly or indirectly the 
beneficial owner of all or substantially all of the properties 
so vested. On February 7, 1955, petitioner filed with the 
Attorney General of the United States, a notice of claim 
with respect to the properties so vested on the form duly 
prescribed by him for such notices of claims. 


(5) Notices of claim with respect to certain of the prop- 
erties so vested have also been filed with the Attorney 
General of the United States on forms duly prescribed by 
him for such notices of claim by: Elsa Wichtendahl de 
Wagenknecht, also known as Elsa W. de Wagenknecht, 
individually and as executrix and sole heir of Don Edmundo 
Wagenknecht; by N. V. Edmund Wagenknecht’s Handel- 
maatschappij; by Atlantic Assets Corporation; and by said 
Elsa Wichtendahl de Wagenknecht, also known as Elsa W. 
de Wagenknecht, allegedly as stockholders of, and on behalf 
of Lantica Trading Co., Ltd. and Union Trading and 
Financing Co. 


(6) Petitioner has been advised it does not appear that 
she is eligible for a return of vested property under Section 
32 of the Trading with the Enemy Act, as amended, and that 
she does not qualify to be a plaintiff in an action under 
Section 9(a) of such Act against the Attorney General of 
the United States for the return of such vested property. 


(7) From time to time there have been pending in the 
Congress of the United States bills to amend the Trading 
with the Enemy Act which, if enacted into law, would, 
among other things, make petitioner eligible to obtain a 
return of her interests in the above-described property 
vested by the Attorney General and would permit her to 
bring an action against any party receiving a return of any 
property claimed by petitioner. 
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Petition Under Rule 27 of the Federal Rules 
of Civil Procedure 


(8) Section 9(a) of the Trading with the Enemy Act, 
as amended, in pertinent part provides: 


‘‘Any person not an enemy * * * claiming any 
interest, right or title in any * * * property which 
may have been * * * transferred * * * to the Alien 
Property Custodian or seized by him hereunder * * * 
may file with the said custodian a notice of his claim 
* * * in such form * * * as the said custodian shall 
require; and the President, if application is made 
therefor by the claimant, may order the * * * trans- 
fer * * * to said claimant of the * * * property so held 
by the Alien Property Custodian * * *, or of the 
interest therein to which the President shall deter- 
mine said claimant is entitled: Provided, that no 
such order by the President shall bar any person 
from the prosecution of any suit at law or in equity 
against the claimant to establish any right, title or 
interest which he may have in such money or other 


property. ~~”? 


(9) Accordingly, if the properties vested as aforesaid 
should be returned by the Attorney General of the United 
States to any of the persons, firms or corporations men- 
tioned in paragraph (5) hereof, the petitioner expects to 
bring one or more actions against the persons, firms or 
corporations to whom such return is made to establish her 
right, title and interest thereto and to recover the same, 
and the subject matter of petitioner’s expected actions 
will be the unlawful withholding from her of said properties. 


(10) The fact which petitioner desires to establish by the 
proposed testimony is that the vested properties were, 
directly or indirectly, beneficially owned by her on the dates 
of the vesting thereof. 
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Petition Under Rule 27 of the Federal Rules 
of Civil Procedure 


34) (11) The names of the persons, firms and corporations 
whom petitioner expects will be the adverse parties, and 
their addresses, are: 


Honorable Herbert Brownell, Jr., 

Attorney General of the United States, or his suc- 
cessor in office, 

Department of Justice 

Washington 25, D. C. 


Elsa Wichtendahl de Wagenknecht, individually, as 
executrix and sole heir of Don Edmundo Wagen- 
knecht, as alleged stockholder of, and claimant on 
behalf of Lantica Trading Co., Ltd., and as alleged 
stockholder of and claimant on behalf of Union 
Trading and Financing Company, Cuernavaca, 
Morelos, Mexico. 

c/o Ralph G. Albrecht, Esq. 

501 Fifth Avenue 
New York, N. Y. 


N. V. Edmund Wagenknecht’s Handelmaatschappij 
Amsterdam, The Netherlands 
c/o Ralph G. Albrecht, Esq. 

501 Fifth Avenue 

New York, New York 


Atlantic Assets Corporation 
c/o Office of Alien Property 
Department of Justice 

Washington 25, D. C. 


(12) Petitioner, pursuant to an order of this Court 
entered on July 11, 1955, in Civil Action No. 2158-55, has 
perpetuated her own testimony for the purposes herein 
stated for possible use against the adverse parties herein 
named. 
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Petition Under Rule 27 of the Federal Rules 
of Cwil Procedure 


(13) The name of the person to be examined in the 
perpetuation is Thorkild Rieber, whose address is Waldorf- 
Astoria Towers, New York City, New York. The testimony 
which petitioner expects to elicit from his concerns 


(a) the ownership prior to vesting of properties 
vested by the above-mentioned vesting orders; 


(b) properties which were included in the estate 
of Hugo Stinnes, Sr.; 


(ce) the organization of Hugo Stinnes Corpora- 
tion and Hugo Stinnes Induestries, Inc., and circum- 
stances and vents leading thereto; 


(d) his service as an officer and director of At- 
lantic Assets Corporation; 


(e) the beneficial and record ownership of stock 
of Atlantic Assets Corporation; 


(f) the beneficial ownership of 900 shares of the 
stock of Atlantic Assets Corporation, of which he 
was the record holder; 


(g) his acquaintanceship, conversations and 
transactions with Hugo Stinnes, Jr., and representa- 
tions made to him by Hugo Stinnes, Jr., as to the 
identity of his principal; 


(h) his acquaintanceship, conversations and 
transactions with Don Edmundo Wagenknecht and 
Elsa W. de Wagenknecht; 


(i) his acquaintanceship, conversations and 
transactions with officers, directors and employees of 
Hugo Stinnes Corporation, Hugo Stinnes Industries, 
Inc., Atlantic Assets Corporation, Edmund Wagen- 
knecht’s Handelmaatschappij and other related com- 
panies and with agents, trustees and nominees of 
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Petition Under Rule 27 of the Federal Rules 
of Civil Procedure 


shareholders of the aforementioned and described 
companies ; 

(j) his acquaintanceship, transactions and con- 
versations with Hans Kar] von Linsingen and repre- 
sentations made to him by Hans Karl von Linsingen 
as to the identity of his principal; 

(k) his acquaintanceship, conversations and 
transactions with petitioner and other members of 
her family; 


the substance of which testimony is expected to be to the 
effect that petitioner was the owner of a substantial part 
of the vested property. 


(14) Petitioner’s reasons for desiring to perpetuate the 
testimony of Thorkild Rieber are that he is seventy-four 
years of age, having been born on March 13, 1882. Ac- 
cordingly, petitioner is fearful that he may not be available 
to testify on her behalf upon the trials of the expected ac- 
tions, and that if his testimony is not perpetuated, evidence 
of facts which are peculiarly within his knowledge will not 
be available on her behalf or upon behalf of her successors, 
executors or administrators. 


Wuererore, petitioner prays for an order authorizing 
the taking of the deposition of Thorkild Rieber upon oral 
examination for the purpose of perpetuating his testimony. 

Pruusz, Lesser, Mann, Riemer & Luxrorp 


By /s/ Joun W. PExLE 
Attorneys for Petitioner. 


Sia Y 


yy 
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[Filed March 8, 1957] 


Affidavit Submitted on Behalf of Mrs. Elsa W. de 

Wagenknecht and N. V. Edmund Wagenknecht’s 

Handelmaatschappij, Expected Adverse Parties, in 

Opposition to Petition and in Support of Certain 
Affirmative Relief 


Strate or New York E 
County or New York (** 


Ratpx G. Atprecut, being duly sworn, deposes and 
says: 


1. By the order of Judge Maguire dated February 7, 
1957, I was appointed as attorney to represent Mrs. Elsa 
W. de Wagenknecht and N. V. Edmund Wagenknecht’s 
Handelmaatschappij, named as expected adverse parties 
in the petition herein. 


2. Thereafter I was retained by said adverse parties, 
and I now appear herein as their attorney. 


3. Petitioner is a non-resident of the District and of 
the United States, a national of Germany and a resident 
and domiciliary of that country. 


4, Mrs. Wagenknecht is a non-resident of the District 
and of the United States, a national of Mexico and a resi- 
dent and domiciliary of Mexico. 


5. N. V. Edmund Wagenknecht’s Handelmaatschappij 
is a Netherlands corporation and maintains its office and 
principal place of business in Amsterdam. At no time 
has it qualified as a foreign corporation in the District or 
engaged in business therein or in any state of the United 
States. 


6. Atlantic Assets Corporation, also named as an ex- 
pected adverse party, was incorporated under the laws of 
the State of Delaware on or about October 20, 1925, and 
at no time since its organization has it qualified as a 
foreign corporation within the District. I have been in- 
formed by the Secretary of State of Delaware that Atlantic 


(40, 


(41 
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Affidavit Submitted on Behalf of Mrs. Elsa W. de 

Wagenknecht and N. V. Edmund Wagenknecht’s 

Handelmaatschappij, Expected Adverse Parties, 

in Opposition to Petition and in Support of Certain 
Affirmative Relief 


Assets Corporation is no longer in existence, its charter 
having become inoperative and void on October 1, 1945 by 
proclamation of the Governor of that State. On or about 
June 7, 1955 petitioner’s attorneys were advised by me of 
that fact. 


7. This affidavit is submitted in opposition to the peti- 
tion herein and to contest the authority of the court to 
entertain the same on the ground of its lack of jurisdiction 
to grant the relief prayed for. 


8. The affidavit is also submitted in support of the re- 
quest of said expected adverse parties hereby made, that 
in its order of dismissal the court require petitioner to pay 
to their court-appointed attorney a reasonable attorney’s 
fee for his services rendered since his appointment by 
Judge Maguire on February 7, 1957 and also the expenses 
incurred by him. 


‘9. The said order of the court appointed the under- 
signed who is an attorney practicing his profession in the 
City of New York as a partner of the firm of Peaslee, 
Brigham, Albrecht & McMahon. Since his appointment 
the services rendered by the undersigned have included and 
will include the following: 


(a) Correspondence and cable communication with said 
expected adverse parties; 


(b) Preparation of papers in opposition to petition; 
_(c) Appearance in Washington before this court upon 
the return day of petition. 


10. The travel expenses and other disbursements in- 
curred by the undersigned since his appointment and in- 
cluding the expenses of his appearance in Washington, are 
approximately $75. 


M4, 
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Affidavit Submitied on Behalf of Mrs. Elsa W. de | 

Wagenknecht and N. V. Edmund Wagenknecht’s 

Handelmaatschappij, Expected Adverse Parties, 

in Opposition to Petition and in Support of Certain 
Affirmative Relief 


11. Asa reasonable attorney’s fee for services rendered 
since his appointment, the undersigned respectfully pro- 
poses the allowance to him of the sum of $500. 


WHEREFORE it is respectfully requested 
(1) that the petition herein be dismissed, and 


(2) that petitioner be required to pay to the attorney 
appointed by the court for said expected adverse parties 
a reasonable attorney’s fee of $500 and expenses of $75; 
and in the event that the court decides to grant the petition, 


(3) that full opportunity to be heard will be accorded 
the expected adverse parties (a) on restricting the testimony | 
of the witness which petitioner expects to elicit from him; (43 
(b) on the order to be entered pursuant to Rule 34 for the 
discovery and production of documents by the witness; 
and (c) on the expenses to be borne by petitioner in connec- 
tion with the taking of the witness’ deposition, including 
the per diem expenses of the Attorney General’s repre- 
sentative and the payment of a reasonable attorney’s fee 
to the attorney for said expected adverse parties and his 
expenses in connection with the deposition of the witness. 





(signed) Rares G. ArsRecHT 


Sworn to before me this 
7th day of March, 1957. 


Martina C. DonEery 
Notary Public for the State of New York 
Qualified in New York County 
No. 31-097475 
Certificate filed with City Register, N. Y. Co. 
Commission Expires March 30, 1957 
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Answer of Respondent Attorney General of the United 
‘States and Respondent Atlantic Assets Corporation 


Comes now Herbert Brownell, Jr., Attorney General 
of the United States, a respondent herein, and Atlantic 
Assets Corporation, a respondent herein, and for answer 
to the petition herein, aver as follows: 


1. That the respondent Attorney General of the United 
States, as successor to the Alien Property Custodian, is a 
defendant in four civil actions now pending in this District 
Court brought under the Trading with the Enemy Act, as 
amended, by respondent Elsa W. de Wagenknecht or by 
corporations in which said respondent Elsa W. de Wagen- 
knecht alleges she is the principal owner; that these four 
civil actions are numbered respectively, Civil Action No. 
1734-52, Civil Action No. 4920-52, Civil Action No. 1474-55 
and Civil Action No. 1475-55 and have all been assigned 
specially to the Honorable F. Dickinson Letts; that it is 
expected that the said actions which have been consolidated 
for trial will come on for pre-trial and trial in the near 
future; 


2. That the witness whose testimony petitioner seeks 
to perpetuate, Mr. Thorkild Rieber of New York City is an 
important witness in the aforesaid civil actions and for the 
same reasons petitioner has given for perpetuating said 
witness’s testimony, respondent Attorney General of the 
United States as a party to the aforesaid civil actions on 
January 8, 1957, had already noticed the taking of the 
deposition of Mr. Rieber for January 30, 1957; further, 
that the said Mr. Rieber and counsel for respondent Mrs. 
Elsa W. de Wagenknecht agreed to the taking of the deposi- 
tion on January 30, 1957; 


3. That upon the filing of this petition to perpetuate 
Mr. Rieber’s testimony by Mrs. Stinnes on January 11, 
1957, respondent Attorney General of the United States 
advised Mr. Rieber that the taking of his deposition would 
be postponed and advised counsel for petitioner and counsel 
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Answer of Respondent Attorney General of the United 
States and Respondent Atlantic Assets Corporation 


in the aforesaid civil actions for respondents Elsa W. de 
Wagenknecht and N. V. Edmund Wagenknecht’s Handel- 
maatschappij that the deposition would be postponed in 
view of the filing of the petition to perpetuate, so as to 
avoid, if possible, the harassment inherent in successive 
examinations of the same witness covering largely the 
same grounds, in view of his age and the other factors set 
forth by petitioner; 


4. Thereafter on February 6, 1957, counsel for the 
Attorney General of the United States and for Atlantic 
Assets Corporation appeared and consented to the entry 
of an order authorizing service by substitution upon the 
absent. respondents Elsa W. de Wagenknecht and N. V. 
Edmund Wagenknecht’s Handelmaatschappij; 


5. Respondents, Attorney General of the United States 
and Atlantic Assets Corporation, have no objection to the 
granting of an order for the perpetuation of the testimony 
of Mr. Rieber and the Attorney General is willing further 
to postpone the taking of the deposition previously noticed 
by the Attorney General in the aforesaid civil actions pend- 
ing in this Court, provided: 


(a) That said order provide that the taking of the 
deposition pursuant to this petition must be com- 
pleted prior to June 15, 1957, since the very reasons 
which make necessary the perpetuation of the wit- 
ness’s testimony, namely, his age and the importance 
of the expected testimony, make it necessary to 
secure the same for use in the pending civil actions 
to which the Attorney General of the United States 
is a party, which actions will, in all probability, be 
tried on the merits in this Court on or about that 
date ; 


(b) That should it appear that petitioner is un- 
able to complete the taking of the deposition of Mr. 
Thorkild Rieber pursuant to this petition to perpetu- 
ate by June 15, 1957, the entry of any order on this 
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D1) 


petition will be without prejudice to the right of the 
Attorney General of the United States to re-notice 
the deposition originally noticed for January 30, 
1957, and to take the deposition in the aforesaid 
pending civil actions without regard to further pro- 
ceedings pursuant to this petition; 


(c) That said order authorizing perpetuation 
provide that the deposition of Mr. Rieber may be 
used by any of the respondents hereto in the afore- 
said civil actions to which they are parties, to the 
same extent as if the deposition had been taken 
therein ; 


(d) That said order authorizing perpetuation 
provide for the examination of the witness in a 
specific sequence by counsel for the parties in view 
of the numerous respondents to this petition. 


Dated March 11, 1957. 


Dauuas §. TownsEND 
Dallas S. Townsend 
Assistant Attorney General 


Gerorce B. Searts 
George B. Searls 


Roserr J. WIEFERICH 
Robert J. Wieferich 


James H. Fartoon 

James H. Falloon 
Attorneys, Department of Justice 
Washington 25, D. C. 


Attorneys for respondents, Attorney 
General of the United States and 
Atlantic Assets Corporation. 


[Filed March 21, 1957] 
Order 


This matter having come on to be heard in open Court 
on March 12, 1957, upon the petition herein, duly verified 
January 11, 1957, for an Order pursuant to Rule 27 of the 
Federal Rules of Civil Procedure for the taking of the 
deposition of Thorkild Rieber, Waldorf-Astoria Towers, 
New York City, New York, upon oral examination for the 
purpose of perpetuating his testimony and upon petitioner’s 
notice of application for the Order prayed for in the peti- 
tion, returnable March 12, 1957; and Herbert Brownell, Jr., 
Attorney General of the United States and Atlantic Assets 
Corporation, named in the petition herein as expected ad- 
verse parties, having appeared by counsel, Robert J. Wiefe- 
rich, Esq., and consented to the granting of the Order 
prayed for in said petition; Elsa W. de Wagenknecht of 
Cuernavaca, Mexico, individually, as executrix and sole heir 
of Don Edmundo Wagenknecht, as alleged stockholder of, 
and claimant on behalf of Lantica Trading Co., Lid. and 
as alleged stockholder of and claimant on behalf of Union 
Trading and Financing Company, and N. V. Edmund 
Wagenknecht’s Handelmaatschappij, Heerengracht 256, 
Amsterdam, Netherlands, also named in the petition as 
expected adverse parties, having appeared by counsel, 
Ralph G. Albrecht, Esq., and having been heard in opposi- 
tion to said petition; and the petitioner having appeared by 
counsel, James H. Mann, Hsq., and having been heard in 
support of said petition; 


Upon Consmeration Wueneor, of the answer of respond- 
ent Attorney General of the United States and respondent 
Atlantic Assets Corporation, the affidavit of Ralph G. Al- 
brecht, Esq. in opposition to the petition and in support of 
certain affirmative relief, and the memoranda of points and 
authorities submitted by counsel in support of, and in oppo- 
sition to, said petition and of all of the proceedings had 
heretofore herein and the Court being satisfied that the 
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perpetuation of the testimony of said Thorkild Rieber may 
prevent a failure or delay of justice, it is this 21st day of 
March, 1957, 


Oxperep that the petition be and it hereby is in all re- 
spects granted and that petitioner be, and she hereby is, 
authorized pursuant to Rule 27 of the Federal Rules of 
Civil Procedure to take the deposition of Thorkild Rieber 
upon oral examination for the purpose of perpetuating his 
testimony with respect to the facts she desires to establish, 
to wit: 


That all, or substantially all, of the properties 
vested in the Attorney General of the United States, 
as successor to the Alien Property Custodian, under 
Vesting Orders 84, 197, 2080, 2170, 6641, 10207, 10443, 
18248 (amended), 18864, 18941, 19258, 19268 and 
19307, were at the time of vesting beneficially owned 
by the petitioner; 


and it is 


FurtHer Orperep that the deposition herein of said 
Thorkild Rieber upon oral examination be noticed for taking 
on or before May 31, 1957, in the manner provided in Rule 
30(a) of the Federal Rules of Civil Procedure; and it is 


FurrHer Oxperep that any deposition upon oral exam- 
ination of said Thorkild Rieber taken hereunder shall also 
be considered as his deposition taken upon oral examination 
under Rule 26 of the Federal Rules of Civil Procedure, 
upon notice, for the purposes of all litigation now pending 
in this Court between any of the parties named in the 
petition herein as expected adverse parties; and it is 


| FurtHer Oxperep that the examination of said Thorkild 
Rieber upon the taking of his deposition herein shall be 
conducted by counsel in the following order: 


(a) Attorney for petitioner 
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(b) Attorney for the Attorney General and 
Atlantic Assets Corporation 


(c) Attorney for Mrs. Elsa Wichtendahl de 
Wagenknecht and N. V. Edmund Wagenknecht’s 
Handelmaatschappij and shall continue in such rota- 
tion until the examination has been concluded. 


(signed) Marraew F’. Macuree 
United States District Judge 


Submitted by: 
Pruz, Lesser, Mann, Riemer & Louxrorp 
Attorneys for Petitioner 


Consented to: 
Rosgerr J. WiIEFEBRICH, 
Attorney for Herbert Brownell, Jr., 
Attorney General of the United States, 


and Atlantic Assets Corporation. 
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Notice of Appeal 


Puixase Taxe Notices that Elsa W. de Wagenknecht and 
N.'V. Edmund Wagenknecht’s Handelmaatschappij, named 
as expected adverse parties in the petition herein, hereby 
appeal to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit, from the final order of Hon. 
Matthew F. McGuire, D. J., entered March 21, 1957 and 
the order of Hon. Matthew F. McGuire, D. J., entered 
February 7, 1957 in this proceeding. 


Raupxe G. ALBRECHT 
Attorney for Mrs. Elsa W. de 
Wagenknecht and N. V. Edmund 
Wagenknecht’s Handelmaatschappij, 
Expected Adverse Parties. 
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Washington, D. C., March 12, 1957 
BEFORE: 
Judge Marrnew F. McGurme, on the Petition to per- 
petuate the testimony of Thorkild Rieber. 


APPEARANCES: 


James H. Mawn, Esq., 
Of: Peuuz, Lesser, Mann, Riemer & Luxrorp, 
Counsel for Petitioner 


Raps G. Arsrecut, Esq., 
New York, New York, 
Counsel for Mrs. Elsa W. de Wagenknecht and 
N. V. Edmund Wagenknecht’s Handelmaat- 
schappij 


Rosert J. WiEFERICH, Esq. 
James H. Fatxoon, Esq., 
Counsel for Herbert Brownell, Jr., Attorney 
General of the United States, and Atlantic 
Assets Corporation. 


PROCEEDINGS 


The Clerk: Number 17, In re: Stinnes. 

Mr. Mann: If Your Honor please, we are before you 
today on a Petition to Perpetuate Testimony under Rule 
27 of the Federal Rules of Civil Procedure. 

The petitioner is Mrs. Hugo Stinnes, Sr. 

The Court: This rings a bell. Didn’t we have this once 
before? 

Mr. Mann: We have been before you. 
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The Court: You are just resuming where yon left off; 
is that it? 

Mr. Mann: Almost. 

' Mrs. Stinnes is the petitioner and she seeks to perpetu- 
ate the testimony of one Thorkild Rieber, who is in New 
York. 

Now, Mrs. Stinnes has already perpetuated her own 
testimony against exactly the same adverse parties. That 
was under a consent order. 

The Court: Weren’t you here on the question of the 
perpetuation of the testimony of a lawyer once before? 

Mr. Mann: No; on the same thing. Mr. Rieber is 
Chairman of the Board of the Barber Oil Company. 

- The Court: Wasn’t there some lawyer involved in it? 

Mr. Mann: Your Honor appointed an attorney for the 
expected adverse parties, Your Honor. There are four 
expected adverse parties in this: The Attorney General, 
the Atlantic Assets, Mrs. Elsa Wagenknecht, and Edmund 
Wagenknecht’s Handelmaatschappij. That is a Dutch cor- 
poration. 

| We were able to effect service, under Rule 4(d), on the 
Attorney General and on the Atlantic Assets Corporation. 
We came before you for an order for substituted service 
on the two other expected adverse parties, namely, the 
Dutch corporation and Mrs. Wagenknecht. 

Your Honor gave us an order for substituted service. 
We have complied with that order. 

— §So, today, we ask that this Petition to Perpetuate the 
Testimony of Thorkild Rieber, on oral examination, be 
granted. 

Now, the reason that we would like to perpetuate the 
testimony of Thorkild Rieber is that he is a man of seventy- 
four years. 

There is a controversy between Mrs. Stinnes on the one 
hand, Mrs. Wagenknecht and the Dutch corporation on the 
other. It is a down-the-board controversy. They are claim- 
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ing the same property. As a matter of fact, it is Mrs. 
Stinnes’ contention, Your Honor, that there has been a 
breach of trust; that certain property that was placed in 
trust with the husband of Mrs. Wagenknecht—and that was 
Mrs. Stinnes’ brother—belonged to her; and that now that 
Mr. Don Edmund Wagenknecht is dead, his widow is claim- 
ing the property. 

That, in a nutshell, is the controversy between the two. 

Now Thorkild Rieber, as we have attempted to specify 
in our petition, has a considerable knowledge of some of the 
affairs of Mrs. Stinnes, and would be able to throw consid- 
erable light on this matter. He is a man of seventy-four 
years of age. 

® * * 

The Court: The controversy between Mrs. Stinnes, who 
cannot bring suit, and Mrs. Wagenknecht, is about the prop- 
erty that Mrs. Wagenknecht now seeks to have divested or 
devested? 

Mr. Mann: That is a portion of it. Of all the property 
that the Attorney General has, only a portion of it is in- 
volved in litigation between Mrs. Wagenknecht—— 

The Court: That is the only part we are concerned 
with? 

Mr. Mann: We are going to sue for it all. Some day, 
we think it is possible we are going to sue for it all, because 
they both have administrative claims filed. 

The Court: Whom do you mean by ‘‘we’’? 

Mr. Mann: I mean by that, Mrs. Stinnes. It is possible 
that Mrs. Stinnes would sue for the property, and that 
could come about in either one of two ways, if Your Honor 
please: First, as I say, they both have administrative 
claims pending with the Attorney General of the United 
States. Now, if the Attorney General should return this 
property to Mrs. Wagenknecht, we would expect to sue Mrs. 
Wagenknecht, because the right to do that is specifically 
preserved under Section 9 of the Trading with the Enemy 
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Act. Even though we can’t sue the Attorney General, if 
the Attorney General makes a return to Mrs. Wagenknecht, 
we can sue her. That is one possibility. 

The second possibility, Your Honor, is through return 
legislation. Now, as Your Honor knows, for the past sev- 
eral sessions of Congress, there have been many bills before 
the Congress for the return of this property to Germans 
who are presently ineligible. We think that it is quite likely 
that there will be return legislation, and that return legis- 
lation would make Mrs. Stinnes an eligible claimant. 

The Court: Let me ask you this: The Attorney Gen- 
eral seized the property as German property, per se, or 
did he seize it as German property in the hands of and 
presumably owned by, we will say, simply—— 

Mr. Mann: Your Honor, I believe that every one of the 
vesting orders recites that the Attorney General is seizing 
this as the property of Mrs. Stinnes or Mrs. Stinnes and 
her children. I think that finding that the Attorney General 
has made in the vesting orders is made in each and every 
one of the vesting orders. 


Mr. Mann: Two of the expected adverse parties have 
filed a paper, Your Honor, with the Court. It was filed 
yesterday, I guess, in which they do oppose this petition. 

The petition, as I understand the paper, is opposed on 
this ground: One, that the venue is improperly laid; and 
secondly, they attack the jurisdiction, saying that there 
is not a matter that would be cognizable by a court of the 
United States. 

Now, these contentions, it seems to me, are equally 
without merit. The venue provision of Rule 27(a) is that 
we petition to perpetuate in the District in which one of 
the prospective adverse parties is resident. Now, the 
Attorney General is a prospective adverse party, an ex- 
pected adverse party. He resides in the District of Colum- 
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bia; and we have served here. He is here. That should, 
it seems to me, settle the venue. 


Mr. Mann: We have two things to just show you this 
venue argument has no place here. The Attorney General 
is here. The statute says this is his residence; and he is a 
party; and he is in Court. We have brought it here. 

The Court: All right. 

Mr. Mann: Point 2, while we haven’t been able to find 
a decided case on the matter, we think we have found the 
next best thing, and that is, Moore’s Federal Practice. 

Moore says in the case of a non-resident alien, you can 
perpetuate in any District, any. He said, otherwise, it 
would be impossible to take advantage of the perpetuation 
statute. 

Now, the second—let me just touch briefly on the other 
objection that is made; and that is, whether there is a 
matter cognizable in a Court of the United States. 

Mr. Albrecht’s paper, so far as I can understand it, 
seems to be talking in terms of diversity, Federal questions, 
and that sort of thing. 

Now, Your Honor, that is perfectly understandable if 
you are practicing in the Southern District of New York, 
and not in the District of Columbia, where you are con- 
tinually worried about whether you go into the state court 
or whether you go into the Federal court. But one thing 
Mr. Albrecht overlooked is that this is a court of general 
jurisdiction. We are not trying to get into the Federal 
Court on the basis of diversity of citizenship. 

The reason that we say that it is a matter cognizable in 
this Court is that in the event that there is a return, there 
will be some property in the District of Columbia; and 
under the District Code, we can reach that property. We 
can reach it through the processes of this Court. And it 
is clear that this District Court is a United States court. 
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Now, those are the two contentions. They are equally 
without merit. 

Now, I want to say these same contentions were urged, 
Your Honor, on Judge Curran at the time he gave the 
order for substituted service when we perpetuated Mrs. 
Stinnes’ testimony. If you will look in the file of that case, 
you will find a paper that has got exactly these same con- 
tentions in it. Judge Curran said, at that time, he wouldn’t 
hear them at that particular time, and they were never 
subsequently pressed because we took Mrs. Stinnes’ testi- 
mony—perpetuated Mrs. Stinnes’ testimony under a con- 
sent order. 

Now, the only difference between then and now, Your 
Honor, is that in that consent order, when Mr. Albrecht 
agreed to the perpetuation, we agreed to the payment of 
his fees. Now, the thing that makes this different is that 
no one has agreed to anything. 

Your Honor, I have prepared a memorandum of points 
and authorities in answer to the one that I received from 
Mr. Albrecht yesterday. If I may, I would like to furnish 
you with the same. 

Mr. Albrecht: If Your Honor please, this is a parallel 
proceeding to the one to which my friend has already al- 
Iuded. The same adverse parties have been named in both 
proceedings. 

The petition states, pursuant to the Rule that if certain 
contingencies arise in the future, such as, for example, the 
passage of an Act by the Congress permitting the return 
of alien property, he then would like to institute one or more 
actions on the ground of—and I quote—‘‘unlawful with- 
holding,’’ against the four-named prospective adverse 
parties. 

I am here before Your Honor representing Mrs. Wagen- 
knecht, who is, despite her name, a citizen and resident of 
Mexico. I represent the Edmund Wagenknecht Handel- 
maatschappij, of Amsterdam, which is a Netherlands cor- 
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poration, which has never qualified to do business within the 
District nor any state of the Union, nor has it done any 
business. 

The third adverse party mentioned, whom I don’t repre- 
sent, is the Atlantic Assets Corporation, which is a corpora- 
tion of the State of Delaware, whose charter has been 
voided by proclamation of the Governor of Delaware, I 
believe, it was twelve years ago. 

That leaves the Attorney General of the United States 
as the fourth prospective adverse party. 

Now, the Rule says—— 

The Court: He is the main adverse party; isn’t he? 

Mr. Albrecht: The only reason, if Your—— 

The Court: He holds the property. 

Mr. Albrecht: The only reason this petition is before 
you today in the District of Columbia, and that is why the 
Attorney General has been named as a prospective adverse 
party. 

Now, of what concern is this matter to the Attorney 
General? The Attorney General today is acting pursuant 
to a statute of the United States known as the Trading 
with the Enemy Act. He vested certain property. He ad- 
ministers it. 

Now, the petition says that sometime in the future, pre- 
sumably, the Congress—if the Congress passes certain 
return legislation, at that time, they want to bring an 
action for unlawful withholding from the petitioner. 

Well, I assume that if any action, any bill is passed 
in the future, that the Attorney General will be acting 
pursuant to a congressional act, and release that property. 
He is a mere stakeholder. He has no interest in the prop- 
erty otherwise; and today, of course, he has legal title 
and stands in the shoes of the owner. 

The Court: He would have an interest in the property, 
Mr. Albrecht, if there was a decree of the court of com- 
petent jurisdiction ordering him to divest himself of it, 
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_ Now, those are the two contentions. They are equally 
without merit. 

_ Now, I want to say these same contentions were urged, 
Your Honor, on Judge Curran at the time he gave the 
order for substituted service when we perpetuated Mrs. 
Stinnes’ testimony. If you will look in the file of that case, 
you will find a paper that has got exactly these same con- 
tentions in it. Judge Curran said, at that time, he wouldn’t 
hear them at that particular time, and they were never 
subsequently pressed because we took Mrs. Stinnes’ testi- 
mony—perpetuated Mrs. Stinnes’ testimony under a con- 
sent order. 

Now, the only difference between then and now, Your 
Honor, is that in that consent order, when Mr. Albrecht 
agreed to the perpetuation, we agreed to the payment of 
his fees. Now, the thing that makes this different is that 
no one has agreed to anything. 

Your Honor, I have prepared a memorandum of points 
and authorities in answer to the one that I received from 
Mr. Albrecht yesterday. If I may, I would like to furnish 
you with the same. 

Mr. Albrecht: If Your Honor please, this is a parallel 
proceeding to the one to which my friend has already al- 
Iuded. The same adverse parties have been named in both 
proceedings. 

The petition states, pursuant to the Rule that if certain 
contingencies arise in the future, such as, for example, the 
passage of an Act by the Congress permitting the return 
of alien property, he then would like to institute one or more 
actions on the ground of—and I quote—‘‘unlawful with- 
holding,’’ against the four-named prospective adverse 
parties. 

I am here before Your Honor representing Mrs. Wagen- 
knecht, who is, despite her name, a citizen and resident of 
Mexico. I represent the Edmund Wagenknecht Handel- 
maatschappij, of Amsterdam, which is a Netherlands cor- 
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poration, which has never qualified to do business within the 
District nor any state of the Union, nor has it done any 
business. 

The third adverse party mentioned, whom I don’t repre- 
sent, is the Atlantic Assets Corporation, which is a corpora- 
tion of the State of Delaware, whose charter has been 
voided by proclamation of the Governor of Delaware, I 
believe, it was twelve years ago. 

That leaves the Attorney General of the United States 
as the fourth prospective adverse party. 

Now, the Rule says—— 

The Court: He is the main adverse party; isn’t he? 

Mr. Albrecht: The only reason, if Your—— 

The Court: He holds the property. 

Mr. Albrecht: The only reason this petition is before 
you today in the District of Columbia, and that is why the 
Attorney General has been named as a prospective adverse 
party. 

Now, of what concern is this matter to the Attorney 
General? The Attorney General today is acting pursuant 
to a statute of the United States known as the Trading 
with the Enemy Act. He vested certain property. He ad- 
ministers it. 

Now, the petition says that sometime in the future, pre- 
sumably, the Congress—if the Congress passes certain 
return legislation, at that time, they want to bring an 
action for unlawful withholding from the petitioner. 

Well, I assume that if any action, any bill is passed 
in the future, that the Attorney General will be acting 
pursuant to a congressional act, and release that property. 
He is a mere stakeholder. He has no interest in the prop- 
erty otherwise; and today, of course, he has legal title 
and stands in the shoes of the owner. 

The Court: He would have an interest in the property, 
Mr. Albrecht, if there was a decree of the court of com- 
petent jurisdiction ordering him to divest himself of it, 
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because the decree would run against him; wouldn’t it, 
and, ostensibly the United States; would it not? 

Mr. Albrecht: That is true, sir. 

The Court: So therefore, how are you going to get 
jurisdiction over the Attorney General in New York? 

Mr. Albrecht: Well, how are you going to get juris- 
diction over the Attorney General right here in the District 
of Columbia, I might ask? He happens to be a resident 
within the District and as such, he may be properly served 
and an action be brought. There is no question about that. 
But if you want to sue the Attorney General of the United 
States, as Attorney General, and, therefore, the Govern- 
ment of the United States, you have to point to something 
that allows you to bring that action. 

That hasn’t been shown. Unlawful withholding. There 
is nothing in the statutes that allows us to sue the Govern- 
ment of the United States for unlawful withholding. 


The Court: Let me ask you this question. You agreed 
to the perpetuation of the testimony of the others. Why 
are you so vigorously opposed to perpetuation of the testi- 
mony of Rieber? 

Mr. Albrecht: There may be reasons behind that, if 
Your Honor please. ; 

The Court: If he has anything to contribute. 

Mr. Albrecht: If Your Honor please, quite frankly 
stated, my attitude is this: The petitioner is a non-resident 
of the District. She comes in here, into this forum and 
avails herself of the privileges granted under the Federal 
Rules to perpetuate her testimony. 

Now, in the first proceeding, not before Your Honor, 
she said: I can’t come into the District. I am an old lady, 
and I would like to have my testimony perpetuated in 
Dusseldorf, in Germany, near her residence in Mulheim. 

The objections to the petition in that proceeding were 
never considered by the Court, because we finally agreed; 
and the reason we agreed was because we were perfectly 
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willing to cooperate also with the Attorney General, who 
desired the testimony of Mrs. Stinnes at that time; and we 
advised the Attorney General, as well as petitioner’s coun- 
sel, that we would object to the granting of the petition 
unless my clients were saved harmless against all expense 
in the matter. 

And so they agreed. And Judge Morris signed the 
order. It was never decided by the Court, as such. It was 
by consent of all the parties. That all expenses in con- 
nection with the taking of the deposition would be borne 
by petitioner; that they were going to allow for the per diem 
and other expenses of the Attorney General; that an attor- 
ney’s fee was to be paid to me, and all my expenses. 

The Court: That was paid. 

Mr. Albrecht: Nothing was paid, if Your Honor please. 
That is what Iam coming to. There were certain advances 
made. They were required specifically then to make a 
deposit, a security for my fee, and so on, with the Clerk of 
the Court, and $4,000 was deposited. There was an ad- 
vance of $1,000 made tome. There was a payment made to 
me on Monday of every week while the deposition was being 
taken towards the expenses of being in Europe. 

Then we came back; and an order was made by Judge 
Letts that fixed my attorney’s fee, and allowed my expenses. 
No part of those have been paid. An appeal was taken. No 
supersedeas bond was filed. Why not? No need to go to 
that expense and trouble. The petitioner is a non-resident 
of the District. She had no assets here against which we 
could levy execution. The case is now in the Court of 
Appeals. And this petitioner, a non-resident, avails her- 
self of the facilities afforded by this forum, maintained by 
the American taxpayer, and just ignores the mandate of 
this Court that she shall pay for the expenses of her 
deposition. | 

I am opposing this petition, and as a matter of law. 
That is a rather long answer to Your Honor’s question, 
I am afraid. 
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The Court: Well, I take it, you are not opposing the 
deposition, strictly speaking, on its merits. In other words, 
I concluded by way of inference that you possibly conclude 
in your own mind that Rieber may be able to contribute 
something to the resolution of the difficulties between Mrs. 
Wagenknecht and Mrs. Stinnes. 

Mr. Albrecht: If, eventually, this deposition should be 
taken, pursuant to order or consent, or on any basis if it 
should be taken, then, certainly, certain provisions should 
be made, and I would like to be heard on that ultimately, as 
to what should be incorporated in the order with respect to 
fees, whether the examination should be limited to any 
extent, and to what extent, under Rule 34 specific provision 
should be made as to documentation to be produced both 
by the witness and the petitioner herself. 

The Court: Well then, it comes back to what I originally 
said. You feel that in all probability—let me put it that 
way, in language as guarded as that—that Rieber can make 
a contribution to the resolution of the controversy that 
exists or will exist between Mrs. Stinnes on the one side 
and your client on the other, as to ownership of this par- 
ticular property? 

Mr. Albrecht: No; I have grave doubts on the subject, 
if Your Honor please. 

The Court: The Government says he can. 

Mr. Albrecht: Well, that is a matter of opinion. The 
testimony they require of this witness is with respect to 
events that are supposed to have taken place about thirty- 
one years ago. He is not the best evidence for the testimony 
they are trying to adduce. I am sure that he will be able to 
say very little on some of the points that they want to 
examine him on. 

The Court: That may be so. The only question is, is 
he a witness who can make a contribution? Now the Gov- 
ernment says, in the ‘‘Answer of Respondent Attorney 
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General of the United States and Respondent Atlantic 
Assets Corporation’’: 


‘‘That the witness whose testimony petitioner seeks 
to perpetuate, Mr. Thorkild Rieber of New York City, 
is an important witness in the aforesaid civil actions 
and for the same reasons petitioner has given for 
perpetuating said witness’ testimony, Respondent 
Attorney General of the United States as a party to 
the aforesaid civil actions on January 8, 1957, had 
already noticed the taking of the deposition of Mr. 
Rieber for January 30, 1957.’’ 


So it all comes down to—and I can see your point very 
well—the fact that Mrs. Stinnes is outside the jurisdiction, 
making a claim to the property. Of course, Mrs. Wagen- 
knecht is outside the jurisdiction, too, in any matter. 

Mr. Albrecht: We are not before the Court asking for 


concessions and considerations. 

The Court: Yes, I understand that. I merely made that 
in the nature of an aside. She is outside. She can be readily 
available, I would assume, if she had to be here. Therefore, 
you want to have her saved harmless from the standpoint 
of expense; isn’t that right? 

Mr. Albrecht: That is one of the elements. 

The Court: That is the main element; isn’t it? 

Mr. Albrecht: If an examination takes place, on what- 
ever terms that may be, you see, I want also the examina- 
tion restricted, and I certainly also want very definite 
orders made for the production of documentation within 
the control or possession of the petitioner, herself, and of 
the witness. 

The Court: And you would also want provision made 
for expenses. 

Mr. Albrecht: Indeed, sir. You see, if I may be per- 
mitted to be heard further on the law, on my legal argument, 
if Your Honor please, my first argument revolves around 
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the question that the Attorney General here is not a proper 
party, is not a necessary party; and, of course, if he isn’t, 
if there is no authority for suing him, if no consent has been 
given by the United States to sue, then, if Your Honor 
please, the Rule hasn’t been complied with that: 


‘‘The verified petition shall be filed in the United 
States District Court in the District of the residence 
of any expected adverse party.’’ 


The Court: He comes in and answers. 

Mr. Albrecht: Well, that is not binding on me, certainly. 
I don’t know about the legal effect of that. 

The Court: It may be binding on him. So he is in as 
a party, presumably. 


Mr. Albrecht: He has accepted service; and he appears 
today to be heard by Your Honor, if Your Honor please. 

The Court: And he agrees, in his answer filed, that he 
thinks the testimony should be taken; and he has no objec- 
tion. So you are the only one who had objection right now. 

Mr. Albrecht: But I think have it on legal grounds, if 
Your Honor please. The fundamental basis of this Rule 
is that the testimony be perpetuated with respect to an 
action that may be brought in the future cognizable in a 
court of the United States. I say there is no action cogniz- 
able in a court of the United States that can be brought 
here. 


There is no consent given. Even the primary allega- 
tions required for an action in a Federal Court, in a court 
of the United States, as‘ required under Rule 27, are not 
given. 

The Court: I thought counsel for the Government, in 
response to my inquiry as to whether this was a matter that 
presumably ought to be resolved administratively: 

Mr. Albrecht: If Your Honor please, let me make a 
brief statement of the statement of facts behind this thing. 
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The property here, which is very substantial, has been 
vested over a period of times under the Trading with the 
Enemy Act, pursuant to a number of vesting orders; some, 
or substantially all of which had in them a finding, an un- 
supported finding that it was enemy property or at least 
that it was property of Mrs. Stinnes and other members of 
her family. 

That is the usual sort of an Executive finding that is 
required under the statute in order to make the vesting 
legal. It is completely unsupported. In any event, it was 
found to be enemy property. 

The Court: And title is in the Government. 

Mr. Albrecht: There is no question about the validity 
of the seizure, and title is in the Government. 

Now, Section 9, of the Trading with the Enemy Act, 
provides, if you are an aggrieved party and provided that 
you are not an enemy, you can come in and file a claim under 
Section 9. 

We have been filing quite a number of claims, since 1948 
or 49 and not until 1955, in February, did Mrs. Stinnes 
come in and finally file, without identifying the property, 
very broadly, in a blanket claim, say: We claim all the 
property vested under these vesting orders and claimed by 
Mrs. Wagenknecht. 

However that may be, those claims are on record. There 
has been no administrative action taken. 

Under Section 9 of the Act, claimants were also accorded 
the right to bring an action against the Government for 
the return of the vested property. And, unfortunately, we 
were retained in this proceeding, in this matter not until 
the statute had run on our right to bring action with respect 
to the bulk of this property; and while we have, I think, 
four actions pending against the Attorney General today, 
it involves only a small part of the entire bulk, which is 
probably worth $20,000,000. 

The Court: But that small part of the entire bulk—— 
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Mr. Albrecht: About a million dollars. 

The Court: ——is also part of what Mrs. Stinnes is 
claiming. 

Mr. Albrecht: Oh, yes, indeed. 

The Court: So there is litigation pending. 

Mr. Albrecht: There is litigation pending. Mrs. 
Stinnes’ claims, as such, it is my contention, should have 
been rejected out of hand by the Attorney General because 
there is no authority under the Act for an enemy filing any 


_¢laim. 


The Court: But in any event, she is making claim. 

Mr. Albrecht: Well, if we are using that phrase now 
not as lawyers, but as laymen, of course, she has filed a 
claim, and the Attorney General has put it in the files; 
but it is not a ‘‘claim”’ within the meaning of the section, 
Section 9, of the Trading with the Enemy Act. 

The Court: Isn’t that a matter of law? 

Mr. Albrecht: It is a matter of law. 

The Court: Where are these suits pending, in New 
York? 

Mr. Albrecht: In the District of Columbia. 

The Court: And Rieber’s testimony is sought in rela- 
tion to that; isn’t it? Those suits. 

Mr. Albrecht: That is where the Attorney General is 
also willing—— 

The Court: That is where Mrs. Wagenknecht has 
brought her suits claiming this property that has been 
vested by the Attorney General? 

Mr. Albrecht: They are all filed in this District, if Your 


Honor please. 


The Court: Mrs. Stinnes comes in here and says: Wait 


-aminute. This property which Mrs. Wagenknecht is seeking 
‘from you, I have something to say about it. It belongs to 


me. That is what the controversy now is. 
You may say Mrs. Stinnes has no right to be in Court, 


‘but the fact is, she is, and that has not been resolved. She 


is still here. 
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Mr. Albrecht: No legal controversy below. The Trading 
with the Enemy Act, if Your Honor pleases, says that non- 
enemies—an enemy within the meaning of that term under 
Section 2 of the Act—but she is a resident of Germany. 
That is where she resided during the war. She is an enemy 
and therefore, she can’t file a claim. 

The Court: But she has. 

Mr. Albrecht: Notaclaim. I won’t characterize it—— 

The Court: Tell me what this woman has done. I will 
ask the representative of the Attorney General. 

Mr. Albrecht: I will tell Your Honor what she has done. 
Filed it on the forms of the Office of Alien Property, and 
submitted it to the office for filing. 

The Court: Has she intervened in the suit brought in 
this Court? 

Mr. Albrecht: Oh, no; she can’t intervene. 

The Court: All right. So if there is any perpetuation 
of the testimony, then, presumably, it ought to be perpetu- 
ated here in this jurisdiction. 

Mr. Albrecht: Well, if this Court has jurisdiction to 
entertain the petition. 

The Court: Well, we have ostensible jurisdiction with 
reference to three or four suits that have been filed here 
with reference to who owns the property. 

Mr. Albrecht: I know, if Your Honor please; but the 
application before you this afternoon is a proceeding, an 
application under Rule 27. There is nothing before Your 
Honor with respect to litigation pending in this Court. 

The Court: I can take judicial notice of that fact, and 
I am allowed to in the circumstances. 

Mr. Albrecht: Indeed, sir; indeed, sir. 

The Court: All right. 

Mr. Albrecht: Now, I have raised on my paper—I won’t 
go into that question, because I would rather deal with the 
merits on the legal basis. 

The Court: Well, I am not going to decide it out of 
hand, Mr. Albrecht. I am going to examine it very care- 
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fully. I will examine it very carefully, and examine the 
authorities you have submitted. 

Mr. Albrecht: There is a third point which I have given 
some citations on. That is, that there is also a question— 
if Your Honor finds that the Attorney General is not prop- 
erly before the Court in this proceeding—as to whether, 
with the prospective action to be brought, there would be 
jurisdiction by the Court because it is between aliens. 

The Court: Now let me stop you right there, because I 
am misunderstanding somebody. I understand there are 
three actions now pending in this Court. 

Mr. Albrecht: Yes, three or four. 

The Court: In which Mrs. Wagenknecht is the Plain- 
tiff and the Government is the Defendant. 

Mr. Albrecht: Yes, sir. 

The Court: And it is about the very same property that 
Mrs. Stinnes now makes this claim? 

Mr. Albrecht: I think you can assume that, sir. But 
there is a question in connection with this proceeding and 
the action to be brought in future by the petitioner here 
against the named prospective adverse parties, if the At- 
torney General is not one of them, and I don’t think there 
is an action cognizable in a court of the United States can 
be brought because you have aliens on all sides, all non- 
residents of the District, who come into this District. 

The Court: I am in very great sympathy with keeping 
people who don’t belong here out of the courts. We do 
enough with reference to Maryland and Virginia without 
going overseas or down in Mexico. 

Mr. Albrecht: There is only one point I would like to 
repeat, if Your Honor Please. If Your Honor should decide 
that the named witness should perpetuate his testimony, I 
would like then to be heard on the limitation of his examina- 
tion, the possible inclusion of requirements pursuant to 
Rule 34 for production of documents, and also on the ques- 
tion of such terms as Your Honor may exact of the non- 
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resident petitioner in coming before this Court, in the light 
of the previous experience this Court also has had, where 
there has been a non-observance of the mandate of this 
Court. 

Mr. Wieferich: If Your Honor please, on behalf of the 
Attorney General and of the Atlantic Assets Corporation, 
we have assented to this perpetuation, primarily because we 
have already noticed the deposition of the witness ourselves 
in the four pending suits brought by the clients whom Mr. 
Albrecht represents. 

The Court: Now, your examination of the witness in 
the four pending suits, is that in relation to the same 
subject matter that ostensibly would be the subject of his 
examination here? 

Mr. Wieferich: Yes, it is, Your Honor. 

The Court: Why wouldn’t that cure the matter? You 
are going to take his examination? 

Mr. Wieferich: That is right, Your Honor. [I take it, 
the only difference between that and this proceeding is that 
Mrs. Stinnes would like to be added, in effect, to that pro- 
ceeding, and this is the only way she can be added, not 
being a party to our lawsuits. And we are willing to go 
ahead and do that, so the old man—— 

The Court: Your lawsuits involve who ultimately will 
secure the property; isn’t that right? 

Mr. Wieferich: We think so, except they would not 
bind Mrs. Stinnes, I take it. 

The Court: That is Mrs. Wagenknecht, nobody else but 
her is there party plaintiff? 

Mr. Wieferich: That is right. 

The Court: Now, if there is an outstanding claim, even 
that you may be made aware of unofficially, presumably 
the Government would not pay it off; would it? 

Mr. Wieferich: Not administratively. That is my point. 
That is why we would proceed to judgment in the lawsuits; 
that is right, Your Honor. But we say that this man, being 
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seventy-four years old, and being a busy man, we don’t like 
to go over the same ground twice. If conveniently, she can 
be added, without, so far as we can see, any real difficulties 
to the parties, we would like to have the benefit of her cross 
examination or direct examination of the witness also. We 
think that it would be fruitful. 

We have attached conditions to our consent, too, Your 
Honor, conditions which we think are of importance to the 
parties of the lawsuit; and those are three: One, we think 
it ought to be done not later than June 15, so we will have 
it available for the lawsuit, in the event it is tried on or 
about that date; and we expect to try it on or about that 
date. Secondly, we think the order ought to make clear 
that it is usable in the lawsuit. And thirdly, we think it 
ought to be made clear who is making direct examination, 
and which of the attorneys is doing cross examination, and 
in what order, so there is no confusion at the deposition. 

But, primarily, we see no real difficulty. We think if 


eventually jurisdictional problems will arise, they will only 


arise if Mrs. Stinnes gets a cause of action against someone. 
No one is now waiving jurisdiction here. She admits in her 
petition there is no jurisdiction and can’t bring any suit, 
and that is why she wants the testimony perpetuated. She 


has no jurisdiction over the Attorney General now. As far 


as we are concerned, all that is involved is venue. 


Mr. Mann: He has no fee coming to him in this matter. 
He asked, in the moving papers, for a fee. He has no fee 
coming to him. You will recall when we were before you for 
an order of substituted service—Rule 27(a)(2) requires 
that where you can’t serve the parties in the manner pro- 
vided by Rule 4(d), and you have to enter an order for 
substituted service, the Court must appoint an attorney 


‘for those parties. Now, we discussed this. Mr. Wieferich 


was here. Mr. Albrecht didn’t see fit to show up on the 
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return date of that petition. Notwithstanding that he got 
copies of it. 

We discussed this matter; and it was brought out that 
Mr. Albrecht was the attorney for these same adverse 


parties in these four matters pending in this suit. You said:, 


It seems to me these people already have an attorney. And 
that was agreed. We said that, however, Your Honor, 
Mrs. Stinnes would not be prepared to pay Mr. Albrecht 
anything because he already represents these people. 

So he was appointed attorney for these people; and it 
was provided that that was to be without compensation. 
Now, Your Honor, if Mr. Albrecht didn’t want to accept 
that appointment on those terms and conditions, the cus- 
tomary thing to do is to write a letter to the Court, declining 
the appointment under those conditions. He has not done 
that. And now he comes in and he says that he wants fees 
already. 

I will say, Your Honor, it is our contention that Mr. 
Albrecht’s clients have taken property that rightfully 
belongs to Mrs. Stinnes. It is too much that they euchre us 
for fees. 

The Court: I can’t resolve that. 


Mr. Mann. May I just say one further thing, Your 
Honor, because I gather from Mr. Albrecht’s statement 
that I didn’t get this over in my opening. 

He keeps talking about aliens and how do you get into 
a Federal Court, and all that sort of thing; and I just want 
to point out that the District Court of the District of 
Columbia would have jurisdiction of this matter when and 
if a suit is brought. 

The minute that the Attorney General should draw a 
check, there is property within the District which Mrs. 
Stinnes would be able to reach. 

The Court: There are three suits pending now. 

Mr. Mann: There are four suits pending. 
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The Court: Four suits pending. 

Mr. Mann: Your Honor, it is our contention, it is our 
position, if there is any return to Mrs. Wagenknecht, 
whether it be by judicial process or whether it be adminis- 
tratively, we are going to latch on to that property right 
here in the District of Columbia; and the attachment sec- 
tion of the District Code would certainly give this Court 
jurisdiction. 
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(a) Appellants’ counsel accepted appointment under 
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‘‘without any compensation to be paid by petitioner 
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attorney in four lawsuits pending in the District Court 
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to perpetuate testimony. 
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District of Columbia 


BRIEF FOR APPELLEE MRS. HUGO STINNES, SR. 


COUNTERSTATEMENT OF THE CASE 


During World War II the Alien Property Custodian 
vested some twenty million dollars’ worth of property 
on the ground that it was the property of Mrs. Hugo 
Stinnes, Sr., appellee herein, or Mrs. Stinnes and her 
children (J.A. 5, 24, 33). Mrs. Stinnes has always re- 
sided in Germany, and is thus admittedly an ‘‘enemy’’ 
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under the Trading with the Enemy Act, ineligible as such 
to sue the Attorney General (successor to the Alien Prop- 
erty Custodian) for the return of her property at the 
present time (J.A. 6). The appellants herein, who con- 
tend that they are not technically enemies under the Trad- 
ing with the Enemy Act, have filed administrative claims 
to the same property, and have instituted actions claim- 
ing part of it, alleging that they and not Mrs. Stinnes 
were the pre-vesting owners of such property (J.A. 6). 

Although Mrs. Stinnes is presently unable to bring suit 
for the return of her property, she anticipates that she 
(or her successors in interest) will some day almost cer- 
tainly be a party to litigation in the United States District 
Court for the District of Columbia involving title to such 
property. This will come about in either of two ways: 


(1) Should appellants be successful in any of their 
administrative or judicial claims, so that the Attorney 
General decides or is directed to give over any part of 
the property formerly owned by Mrs. Stinnes to either 
appellant, Mrs. Stinnes will then be in a position to 
institute an action against such appellant or appellants 
in the United States District Court for the District 
of Columbia to recover such property; or 


(2) Should legislation returning vested property to 
its former German owners be enacted? Mrs. Stinnes 
expects to bring an action in the United States District 
Court for the District of Columbia against the Attor- 
ney General if he should refuse to recognize her claim; 


1 There are presently pending in the United States District Court for 
the District of Columbia four actions brought by appellants against 
the Attorney General. The property involved in those actions is only 
‘a fraction of the total property claimed by both Mrs. Stinnes and 
appellants (J.A. 33). 


_ 2 Various bills proposing such legislation are pending in the Congress, 
and the President has stated that it is the policy of his Administration 
to make such return. See 37 Dept. of State Bull. 306 (August 19, 
1957). 
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or against the appellants, if the Attorney General 
should take action to surrender the property to them 
pursuant to such legislation; conversely, if her own 
claim is recognized and the property is returned to 
her, Mrs. Stinnes expects that appellants will insti- 
tute suit against her in the District of Columbia. 


Because of the prospect that in due course she will 
have an opportunity to reclaim her property, and because 
of the danger that certain testimony important to the 
proof of her pre-vesting ownership of such property may 
be lost through death or disability or otherwise before 
such opportunity arises (many of the transactions bearing 
on the controversy having occurred over thirty years ago), 
Mrs. Stinnes has sought to perpetuate such testimony pur- 
suant to the provisions of Rule 27, Federal Rules of 
Civil Procedure. Thus she has already perpetuated her 
own testimony for this purpose, against the same ex- 
pected adverse parties as are named in the petition which 
is here under review.* The present appellants consented 
to Mrs. Stinnes’ perpetuation of her own testimony, but 
in that case, since the deposition was to be taken in Ger- 
many, Mrs. Stinnes agreed to pay the travel expenses of 
appellants’ attorney, plus a reasonable attorney’s fee (J.A. 
26). 


Following the perpetuation of her own testimony, Mrs. 
Stinnes filed the instant petition under Rule 27 to per- 
petuate the testimony of Torkild Rieber by deposition 
upon oral examination (J.A. 5). At the time of filing, 
Mr. Rieber’s deposition under Rule 26 was already sched- 
uled to be taken with respect to the very same subject 
matter, for use in the four lawsuits already pending be- 
tween the Attorney General and the appellants herein 
(J.A. 14). Appellants’ present counsel was scheduled to 
represent them at the taking of such deposition (J.A. 


8J.A. 8. See Wagenknecht v. Stinnes, — U.S. App. D.C. —, 243 
F.2d 417 (1957). 
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14). Because of this, and because the deposition was to 
be taken in New York City (where appellants’ attorney 
has his office) Mrs. Stinnes did not offer to pay any 
attorney’s fee or expenses in the instant case. She did, 
however, attempt to accomplish the notice to and service 
on appellants required by Rule 27(a)(2) by notice to and 
service on their present counsel, since he was already 
representing them in their administrative claims and in 
the four pending lawsuits relating to the property in 
question, and also had previously represented them in 
the proceeding instituted by Mrs. Stinnes for the per- 
petuation of her own testimony.’ However, appellants’ 
counsel disclaimed authority to receive or accept service 
for them. Thereafter, on February 7, 1957, the Court 
below appointed him to represent appellants, without com- 
pensation from Mrs. Stinnes, and directed service by mail 
upon appellants, in the manner provided by Rule 27(a) (2) 
(J.A. 3, 4). Counsel for the appellants did not decline 
the appointment thus proffered, or condition his accept- 
ance thereof upon the payment of compensation (J.A. 
11). 


A hearing was held on March 12, 1957, at which coun- 
sel for the appellants appeared,* objected to the granting 
of the petition, demanded a fee and expenses in connec- 


‘4 Because of the obvious possibilities of economy of time and effort 
for all concerned, and in order to avoid undue harassment of the 
witness, the scheduled deposition was postponed pending action on the 
petition herein, in order that the two depositions might be synchronized, 
as they finally were, when the petition was granted (J.A. 14-15). 

5 Wagenknecht v. Stinnes, U.S App. D.C. , 248 F. 2d 418, 418 
(1957). 

By letter addressed to the Clerk of the District Court returning 
the notices and petition. 

7 Appellants’ only objection to the order of February 7 is that it did 
not provide for the payment of their counsel’s compensation. See foot- 
note on page 3 of appellants’ brief. 

8 His affidavit in opposition to the petition stated, “Thereafter I was 
retained by said adverse parties and I now appear herein as their attor- 
ney.” (J.A. 11). 
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tion with services already rendered, and asked for oppor- 
tunity to be heard on various matters, including further 
fees and expenses for himself, in the event that the Court 
decided to grant the petition (J.A. 11-13). No conten- 
tion was made that the proposed examination of Torkild 
Rieber would not produce competent, material evidence 
or that the perpetuation of his testimony would not for 
any other reason be useful to prevent a failure or delay 
of justice. Counsel for the appellants questioned only 
the jurisdiction and venue of the proceeding. Thereafter 
the Court granted the petition and requested the presen- 
tation of an appropriate order. On Tuesday, March 19, 
a proposed form of order was submitted by counsel for 
appellee and mailed, with notice of its submission, to 
appellants’ counsel. Such proposed form of order was 
signed by Judge McGuire on Thursday, March 21 (J.A. 
17-19). At no time did appellants’ counsel submit his 
own proposed form of order or question any provision 
of appellee’s proposed order, or otherwise move with 
respect to his stated desire to be accorded full oppor- 
tunity to be heard, in the event the petition should be 
granted, on his fee and expenses (and other matters now 
apparently abandoned). 


RULE AND STATUTES INVOLVED 


Rule 27(a) of the Federal Rules of Civil Procedure 
and section 9(a) of the Trading with the Enemy Act, 
as amended, (40 Stat. 411, 50 U.S.C. App. §9(a)) are 
set forth in the Supplement to this brief, mfra, pp. 28-31. 
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SUMMARY OF ARGUMENT 


Appellants seek to prevent the perpetuation of testi- 
mony which Mrs. Stinnes, appellee, considers crucial in 
establishing her entitlement to some $20,000,000. The ob- 
jections are of a technical nature and are termed ‘‘juris- 
dictional’’. Appellants can show no prejudice by the 
perpetuation even if an action against them is never 
brought by Mrs. Stinnes because the same testimony on 
the same subjects was going to be taken in any event. 
They can only be damaged by the perpetuation if at some 
future time it aids the court in determining the truth of 
the controversy between Mrs. Stinnes and appellants. 
They do not deny that there is a controversy or that the 
testimony would be material in resolving it. 


Appellants contend that Mrs. Stimnes’ possibility of 
action based on legislation returning vested German prop- 
erty to its former owners or removing their disability as 
“‘enemies’’ to sue is too remote to be a ‘‘matter that may 
be cognizable’’ in a court of the United States. With re- 
gard to her possibility of action under existing law if 
return should be made to them, appellants say that the 
same conclusion must follow because until there is such 
legislation Mrs. Stinnes is an ‘‘enemy”’ and as such would 
be denied access to our courts. Neither argument is ten- 
able. 


' Appellants completely misunderstand the meaning of 
the phrase ‘‘may be cognizable in any court of the United 
States’’. That phrase came into being with the adapta- 
tion of the ancient bill in equity m perpetuam ret me- 
moriam to our dual court system, and was intended simply 
to refer to whether the expected action would be brought 
in a federal or in a state court. But whether there is a 
sufficient possibility that the expected litigation will be 
brought at all is a matter for the sound discretion of 
the court to which application to perpetuate is made. 
The court below found that there was such a possibility 
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and that the litigation, if brought, would be in a federal 
court. 


In all applications to perpetuate, of course, whether it 
will ever be possible to bring on the expected litigation 
depends on the happening of a contingency. But it can- 
not make a difference in the right to perpetuate that the 
contingency happens to be an act of a legislature, rather 
than an act of providence, or an act of ordinary mortals. 
The question is not the source of the contingency, but 
whether it is reasonably possible. If there is a possi- 
bility of litigation and if the evidence is material, the 
courts allow perpetuation. 


With reference to Mrs. Stinnes’ possibility of action prior 
to return legislation, appellants rely on Farbenfabriken 
Bayer v. Sterling Drug, Inc., 148 F. Supp. 733 (D.N.J. 1957) 
for their contention that in this case too the matter is not 
one that ‘‘may be cognizable’’ in a court of the United 
States (because dependent on legislation removing an al- 
leged disability to sue). In appellee’s view that case, which 
is presently on appeal was wrongly decided and will be 
reversed, but in any event there are several grounds on 
which appellants’ contention must fail. They are: (1) 
Section 9(a) of the Trading with the Enemy Act spe- 
cifically gives Mrs. Stinnes the right to sue anyone to 
whom the Attorney General surrenders property which 
she claims; (2) any present disability which she has is 
by statute and is only against the Attorney General and 
not against appellants; and (3) even the Farbenfabriken 
case would allow an ancillary or auxiliary remedy such 
as perpetuation to an ‘‘enemy’’ presently unable to bring 
the principal action. 

The argument that the venue is improperly laid is 
clearly wrong. The Attorney General will be a defendant, 
even if only as a stakeholder, and moreover he accepted 
service and appeared at the hearing on the petition. And 
if the Attorney General were not a prospective defendant, 
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the venue would still be proper because where the ex- 
pected adverse parties are nonresident aliens. the petition 
for perpetuation can be filed in any district court. 


Lastly, the trial court did not abuse its discretion in 
failing to allow appellants’ attorney fees and expenses 
because there is nothing in the record which would sup- 
port any such allowance insofar as Mrs. Stinnes is con- 
cerned. 


ARGUMENT 
I. 


APPELLEE’S PETITION CONFORMED IN EVERY RESPECT TO THE REQUIREMENTS OF 
RULE 27 

The Attorney General of the United States has vested 
all right, title and interest in certain property within 
the United States having a value in excess of $20,000,000. 
There is a controversy between Mrs. Stinnes and appel- 
lants as to who owned such property at the time of its 
vesting and therefore is or may be entitled to its return. 
Mrs. Stinnes contends that appellants have knowingly 
filed false and fraudulent claims to be the pre-vesting 
owners of such property, which in reality belonged to 
her, as widow and sole beneficiary of her husband (J.A. 
5).° Proof of her contentions requires reference to events 
and transactions, many of which took place over thirty 
years ago and some even as long ago as World War I. 
Many persons who had knowledge of these events and 
transactions are now dead. Others, such as Torkild Rieber, 
whose testimony the petition herein sought to perpetuate, 
are already of mature age,” and there can be no certainty 
that their testimony will still be available when the con- 
troversy between Mrs. Stinnes and appellants is finally 
subjected to judicial investigation. 


Mrs. Stinnes cannot bring an action against appellants 
at the present time to try her title to the property in 


The property was vested on the ground that it was the property 
of Mrs. Stinnes and/or her children (J.A. 5, 24). 


10 Mr. Rieber was born in 1882 (J.A. 10). 
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question because appellants do not have possession of 
the property. Nor can she sue the Attorney General for 
its return at the present time since she does not meet the 
existing requirements of Section 9(a) of the Trading 
with the Enemy Act for bringing such a suit, having been 
an ‘‘enemy’’ within the meaning of that Act at the time 
the property was vested. On the other hand, she has 
every reason to believe that in one or another of several 
possible ways™ she (or her successor in interest). will 
eventually be a party to litigation in the federal courts 
in which the issue will be her former ownership of such 


property. 


Thus there is a controversy which cannot presently be 
resolved, and there is danger that evidence vital to its 
resolution will become unavailable before it can be re- 
solved. In short, there is danger of a failure or delay 
in justice. This is precisely the type of case to which 
Rule 27, F.R.C.P., was intended to apply. See Rule 
27 (a) (3). 


Rule 27 is derived from the ancient bill in equity in 
perpetuam ret memoriam, which was well known in English 
chancery long before the adoption of the Constitution of 
the United States. Arizona v. California, 292 U.S. 341 
(1934) ; Mosseller v. United States, 158 F.2d 380 (2d Cir. 
1946) ; Westinghouse Machine Co. v. Electric Storage Bat- 
tery Co., 170 F. 480 (3rd Cir. 1909); 1 Pomeroy, Eq. Jur. 
5th ed. §211; Story, Equity Pleading, 2d ed., §299-306; 
4 Moore’s Federal Practice, 2d ed., 27.02.% The prin- 


11 See p. 2, supra, and p. 13, infra. 


12 The origin of the equitable bill to perpetuate “ ‘has been traced 
to canon law, which, taking hold of men’s consciences, extended its 
right to all cases in which it was important, in the interest of justice, 
to register testimony which would otherwise be lost’, the object being 
to preserve evidence, to assist courts and prevent future litigation, and 
especially secure and preserve such testimony as might be in danger 
of being lost before the matter to which it related could be made 
the subject of investigation.” Petition of Central Vermont Public Service 
Corp., 55 A. 2d 201 (1942). 
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ciples of the chancery practice were written into our law 
by the Act of 1789, 1 Stat. 90, B.S. §866, 28 U.S.C. $644, 
which in turn was supplemented and superseded by Rule 
27, F.R.C.P. (Mosseller v. United States, supra, 4 Moore’s 
Federal Practice, 2d ed., 27.02). In the chancery prac- 
tice, as today under the Rule, the determination of the 
fundamental question whether there was danger of a fail- 
ure or delay in justice was a matter within the sound 
discretion of the court in which authority to perpetuate 
was sought (Richter v. Jerome, 25 F. 679 (E.D. Mich. 
1885) ; Westinghouse Machine Co. v. Electric Storage Bat- 
tery Co., 170 F. 430 (38rd Cir. 1909), reversing 165 F. 992 
(D.N.J. 1908) ; Ohio Copper Mining Co. v. Hutchings, 172 
F. 201, 205 (8th Cir. 1909).** Naturally in order to make 
this determination, it was necessary for the chancellor to 
consider whether there was a reasonable possibility of 
future litigation in which the perpetuated testimony might 
be used, since otherwise there could hardly be any ap- 
preciable danger of a failure or delay of justice.* The 
determination of the likelihood of future litigation was 
thus an integral part of the court’s discretionary function 
in passing upon a bill in equity to perpetuate testimony, 
although it was ordinarily given scant attention* save in 
terms of whether the expected litigation could not be 


13 See Mosseller v. United States, supra: “What circumstances show 
a possible failure or delay of justice sufficient to call for the issuance of 
an order is obviously a matter for the sound discretion of the district 
court.” 158 F. 2d at 382. See also Petition of Ernst, 2 F.R.D. 447 (S.D. 
Cal. 1942); Vibbard v. Kinser Construction Co., 122 N.Y. Supp. 1068 
(1910). 


14 See Green v. Compagnia Generale Italiana di Navigation, 82 F. 
490 (S.D.N.Y. 1897), acknowledging that the federal perpetuation stat- 
ute (R.S. $866), being based on the “usages of chancery,” was to be 
given “its widest possible scope, as including any matter that may 
thereafter become a subject of litigation.” 82 F. at 494. 


15 See Arizona Vv. California, supra; Westinghouse Machine Co. Vv. 
Electric Storage Battery Co., supra; cf. Ohio Copper Mining Co. Vv. 
Hutchings, supra. 
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commenced immediately.** The courts’ customary accept- 
ance of bare allegations as to the likelihood of future liti- 
gation apparently proceeded from the theory that it need 
not be assumed that the petitioner was seeking to per- 
form a useless act. See, e.g., Richter v. Jerome, 25 F. 
679, 683 (E.D. Mich. (1885)): ‘‘We have the right to 
infer that plaintiff would not seek to examine a witness 
unless he expected to obtain something material to his 
ecase.’727 


The equity practice and its statutory counterpart in 
our federal law, 28 U.S.C. §644, served well the ends 
of justice. Since, however, they contemplated the bring- 
ing of a separate action, in which the usual requirements 
as to service of process and venue had to be met, there 
were sometimes deserving situations in which perpetua- 
tion could not be had (4 Moore’s Federal Practice, 2d ed., 
127.02). Rule 27, F.R.C.P., was intended to liberalize 
the requirements for perpetuating testimony. Ibid. This 
it did by providing that perpetuation should be available 
in a proceeding rather than an action.* Under Rule 27, 
the proceeding is initiated by petition rather than by 
complaint or bill, and is considered to be ancillary or 
auxiliary to the expected future action so that the nor- 


16 Hall v. Stout, 4 Del. Ch. 272 (1871); Booker v. Booker, 20 Ga. 780; 
Ellice v. Roupell, 32 Beav. 299 (1868); Angell v. Angell, 1 Eng. Ch. R. 
(1 Sim. and S.) 89 (1822); Petersime Incubator Co. v. Bundy Incu- 
bator Co., 98 F. 2d 936 (6th Cir. 1937); New York & Baltimore Coffee 
Polishing Co. v. New York Coffee Polishing Co., 9 F. 578 (E.D.N.Y. 
1881). 


17 We have found only one reported case in which perpetuation can be 
said to have been denied on the ground that the possibility of future 
litigation was too remote to warrant it. Pond v. Faust, 90 Wash. 117, 
155 P. 776 (1916). Of course, where there is no possibility of future liti- 
gation, perpetuation is denied. Malone v. Superior Court, 249 P. 2d 324 
(Calif. 1952). 


18 The ancient equity practice is preserved by Rule 27, for use in 
those few situations where the action to perpetuate is more convenient 
than the new proceeding by petition (Rule 27 (c)). 
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mal requirements of a lawsuit as to venue and service 
of process do not obtain. Thus under the Rule, all that 
is required of a person who expects to be a party to a 
future action and desires to perpetuate testimony for use in 
such action is that he file a petition in any district 
where an expected adverse party resides, setting forth 
his expectation that such action will be cognizable in a 
court of the United States, the fact that it cannot now 
be brought, its subject matter and his interest therein, 
and several other formal matters not here in question. 


The requirement of the Rule that the expected action 
‘‘may be cognizable in any court of the United States’’, 
to which so much of appellants’ brief is devoted, does 
not refer to the likelihood that the action will some day 
be brought. That, as has been seen, is subsumed in the 
court’s discretionary determination whether there is dan- 
ger of a failure or delay of justice. The cognizability 
requirement had no counterpart in the traditional equity 
practice, which Rule 27 was designed to extend, not to 
restrict. Such requirement was grafted onto the original 
requirements in chancery by our federal perpetuation stat- 
ute (28 U.S.C. §644) in deference to our dual system of 
jurisprudence, and was simply carried over into the Rule 
because the need for such deference remains. The sole 
purpose of the cognizability provision thus added to the 
requirements for perpetuation was to assure that United 
States courts would not be used to perpetuate testimony 
for use in future actions to be brought in state courts, 
where there was no reasonable possibility of the expected 
action being brought in federal court. In short, the cog- 
nizability requirement was not intended to prescribe any 
standard as to the possibility or probability of the expected 
action actually becoming ripe for commencement, but was 
only intended to refer to whether it might be brought in a 
federal, as opposed to a state court, if it were brought 
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at all. See the discussion in 4 Moore’s Federal Practice, 
2d ed., If 27.03, 27.07[2].» 


In the instant case the trial court satisfied itself, upon 
@ consideration of the record before it, including the veri- 
fied petition, and after a full hearing, that the perpetua- 
tion sought might ‘‘prevent a failure or delay of justice’’. 
Accordingly it granted the petition. In so doing it neces- 
sarily determined that the petition before it satisfied the 
requirements of Rule 27(a)(1) as to (i) cognizability, 
(ii) venue, and (iii) contents of the petition. 


(i) As a basis for its finding that the action to which 
Mrs. Stinnes expects to be a party might be cognizable 
in a court of the United States, the court had before it 
the fact that there were several distinct circumstances 


in which an action might be brought, in any one of which. 


such action might or would be cognizable in the United 
States District Court for the District of Columbia. Thus 
(1) if the Attorney General should administratively de- 
cide, or be judicially directed, to turn over any of the 
property in question to appellants pursuant to their pend- 
ing administrative and judicial claims, Mrs. Stinnes would 
immediately be in a position to institute action against 
them to recover such property; (2) alternatively, if and 
when pending legislation is enacted directing the return 
of vested enemy property to its former owners, Mrs. Stinnes 
will be in a position to either sue the Attorney General 
or appellants, or be sued by appellants, depending upon 
the legislation and whether the Attorney General fails 
to return the property in question to anyone or determines 
to return it to appellants or to Mrs. Stinnes pursuant to 


19 The Rule provides for perpetuation where the expected action is one 
which may be cognizable in federal court. There need be no certainty 
that it will be brought there. See Petition of Ernst, supra, where per- 
petuation under Rule 27 was granted notwithstanding the possibility 
that the controversy, if it ever developed at all, would be resolved in a 
forum other than a court of the United States. 
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such legislation.” In any of the foregoing cases of suit 
between Mrs. Stinnes and appellants, the expected action 
will be cognizable in the United States District Court for 
the District of Columbia** because a check will be drawn 
payable to the order of one or the other, which check 
may be attached in the hands of the Attorney General 
pursuant to §16-301 of the District of Columbia Code, 
1951 ed.” and will afford a basis for service of process 
against appellants (or Mrs. Stinnes) by publication, pur- 
suant to §13-108 of the D. C. Code, 1951 ed. Similarly, 
in the case of suit against the Attorney General, the 
action will be cognizable in the United States District 
Court for the District of Columbia because the District 
of Columbia is the official residence of the Attorney Gen- 
eral. 


(ii) As a basis for its finding that the petition was 
filed in the district of the residence of an expected adverse 
party, the court had before it the facts that the Attorney 
General, whose official residence is in the District of Co- 
lumbia, will be an adverse party in the expected action, 
as defendant-stakeholder or otherwise, no matter which 
of the above possibilities matures first; that the Attorney 
General consented to the granting of the petition; and 
that the appellants-expected adverse parties are non-resi- 
dent aliens. 


20 There are no other claimants to the vast bulk of the property in 
question. 
_21The United States District Court for the District of Columbia is, 
of course, for all purposes a “court of the United States.” 28 U.S.C. 
§§ 88, 451; Benson v. Henkel, 198 U.S. 1 (1904); O’Donoghue v. U. S., 
289 U.S. 516 (1932). 


22 See Pilger v. Sutherland, 57 F. 2d 604 (D.C. Cir. 1932); Morgen- 
thau v. Fidelity & Deposit Co., 94 F. 2d 682 (D.C. Cir. 1937); U. S. 
ex rel. Ordmann V. Cummings, 85 F. 2d 273 (D. C. Cir. 1936); Ameri- 
can-Mexican Claims Bureau v. Morgenthau, 26 F. Supp. 904 (D.D.C. 
1937). 
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(iii) Finally, as a basis for its finding that the petition 
adequately stated the subject matter of the expected ac- 
tion, Mrs. Stinnes’ interest therein and the other formal 
matters required by Rule 27(a)(1), the court had before 
it not only the petition itself, but the fact that no contrary 
contention was made at that time by appellants.* 


Under the circumstances, it can hardly be contended 
that the trial court erred or abused its discretion in con- 
cluding that the petition met the requirements of Rule 
27(a)(1), and that there was danger of a failure or delay 
of justice. 

II. 
APPELLANTS’ TECHNICAL OBJECTIONS TO THE GRANTING OF THE PETITION ARE 
WITHOUT MERIT 

Appellants have at no time suggested that the proceeding 
here under review does not come squarely within the pur- 
poses of Rule 27—i.e., that Torkild Rieber is not in a 
position to offer competent, material evidence bearing on 
the question of Mrs. Stinnes’ pre-vesting ownership of 
the claimed property, or that there is not danger that 
his testimony may be unavailable by the time Mrs. Stinnes is 
able to bring her claim of ownership on for a judicial 
determination. Their objections, which they term juris- 
dictional, are purely technical. In essence, these objec- 
tions appear to be that the proposed perpetuation does not 
relate to a ‘‘matter that may be cognizable in any court 
of the United States” and that the venue of the proceed- 
ing was improperly laid. Neither objection is tenable. 


A. The Petition Satisfied the Cognizability Requirement of Rule 27 


Appellants argue, in substance, that the district courts 
have no jurisdiction under Rule 27 to grant a petition to 


23 Had there really been any uncertainty as to the subject matter of 
the action or Mrs. Stinnes’ interest therein, and had it been called to 
the attention of the trial court, Mrs. Stinnes might have been able to 
correct such deficiency by amendment of the petition. A reading of the 
petition, however, will show that no such contention could validly have 
been made (J.A. 5-10). 
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perpetuate unless there is a “‘substantial likelihood’”’ that 
the expected right of action will mature. There cannot be 
such a ‘‘substantial likelihood,’’ they say, where the ex- 
pectancy of a right of action depends upon the enactment 
of legislation removing a disability to sue,* although they 
coneede that there may be such likelihood where the ex- 
pectancy depends upon the death of a person,* the assess- 
ment of a tax deficiency,” the infringement of an asserted 
water right,” or some other non-legislative event. Without 
accepting the ‘‘substantial lkelihood’’ test which appel- 
lants have conjured up, there are at least three answers to 
this argument. 


In the first place, the reference in Rule 27 to a ‘‘matter 
that may be cognizable” and to the expectation of ‘‘an 
action cognizable’’ in any federal court do not, as has pre- 
viously been shown, relate to the likelihood that it will 
eventually be possible to bring the expected action, but 
simply to the forum in which it may be possible to bring 
such action, if it is brought. Thus the question whether, 
as opposed to where, the action may be cognizable is not 
jurisdictional, but is simply part and parcel of the court’s 
discretionary determination whether there is a risk of a 
failure or delay of justice, which determination must stand 
unless an abuse of discretion is shown (Mosseller v. U.S., 
supra). In the instant case, the trial court satisfied itself 
that there was such a risk. And if its conclusion was 
predicated on the possibility that legislation would re- 
move Mrs. Stinnes’ present inability to reclaim her prop- 


2¢But for the disability imposed on her by the Trading with the 
Enemy Act, Mrs. Stinnes, of course, would have at present the property 
owner’s normal right to reclaim his property. 


25 Mosseller Vv. U.S., supra; Ohio Copper Mining Co. Vv. Hutchings, 
supra. 


26 Petition of Ernst, supra. 
27 Arizona V. California, supra. 


oe 


» ¢ 
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erty, this can hardly be termed an abuse of discretion, bear- 
ing in mind the recent White House announcement that 
the policy of the Administration favors return and that the 
President will request the Congress at its next session 
to implement that policy with appropriate legislation.” 


In the second place, even accepting arguendo appellants’ 
contention that the possibility or likelihood of being able 
to bring the expected action is jurisdictional rather than 
discretionary, there is no basis in logic or common sense or 
precedent for distinguishing between expectancies of liti- 
gation based on what the good Lord may do (Mosseller v. 
U.S., supra; Ohio Copper Mimmng Co. v. Hutchings, supra) 
or individuals may do (Arizona v. California, supra; West- 
mghouse Machine Co. v. Electric Storage Battery Co., 
supra) and expectancies based on what a legislature may 
do. The question is not the source of the expectancy, but 
whether it is sufficiently possible to warrant the perpetu- 
ation of testimony against the possibility that it may 
materialize. In the present case, the prospects for legis- 
lation enabling Mrs. Stinnes to sue or be sued for her 
former property are such that, whether the standard is 
merely ‘‘reasonable possibility’’ or is “substantial like- 
lihood,” as appellants seem to prefer, the court below 
not only did not abuse its discretion, but was clearly cor- — 
rect in finding such prospects sufficient for purposes of 
Rule 27.” 


Finally, it must be understood that regardless of whether 
appellants’ argument as to the sufficiency of the prospects 


2837 Department of State Bulletin 306 (August 19, 1957). Appellants 
do not suggest that such legislation is at all unlikely, but rely on the 
insufficiency, as a matter of law, of ae prospect of legislation, however 
good that prospect may be. 


29 There are a number of cases which, far from requiring a “sub- 
stantial likelihood” that the expected action will be brought, appear to 
require a substantial certainty that it cannot be brought before the 
application can be denied. Richter v. Jerome, supra; Malone v. Superior 
Court, supra; cf. Arizona v. California, supra. See pp. 10, 11, supra. 
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for return legislation goes to the jurisdiction of the court 
or to its discretion, it in any event touches only one of the 
bases upon which Mrs. Stinnes expects to become a party 
to litigation with appellants over ownership of the property 
in question. As indicated above, Mrs. Stinnes also showed 
in her petition that she expected to bring an action against 
appellants and the Attorney General for the recovery of 
such property in the event that the Attorney General de- 
cides or is judicially directed to turn the property over 
to appellants. The possibility that this may happen is 
not dependent on legislation and is on no conceivable basis 
distinguishable from the possibility, conceded by appellants 
to justify perpetuation under Rule 27, that an injured 
person may die. Just as a person may die, so likewise 
the Attorney General may return the property in question 
to appellants. And it would seem self-evident that where 
ability to bring the future action depends simply on which 
way pending administrative claims and judicial actions 
are decided, it cannot be said to be so remote a possibility 
as not to warrant perpetuation. 


Appellants have a different answer to Mrs. Stinnes’ 
expectancy of action based on return to them in their pend- 
ing claims prior to enactment of any return legislation. 
Such expectancy of action, they say, does not meet the cog- 
nizability requirement of Rule 27(a)(1) because Mrs. 
Stinnes is now an ‘‘enemy,” and barred as such from the 
use of our courts. This contention is completely without 
merit. Not only is it incorrect as to Mrs. Stinnes’ present 
inability to bring such an action, but it relies, in addition, 
on appellants’ mistaken notion that an action that -can- 
not presently be brought because of legal barriers can 
never meet the ‘‘may be cognizable” test, no matter how 
possible or imminent the removal of such barriers. More- 
over, the contention seeks to thrust upon this Court an 
obligation to make involved analyses of and decisions 


_ 30 Certainly appellants would be the last to urge that they have no 
real chance of success in their pending claims. 
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upon possible defenses to expected future actions in per- 
petuation cases and thus goes far beyond the intention of 
the framers of the rule. 


Mrs. Stinnes’ present entitlement to bring the expected 
action against appellants, should the property be turned 
over to them tomorrow, is crystal clear from a reading 
of section 9(a) of the Trading with the Enemy Act. So 
far as that Act is concerned, her right to bring the action 
is specific. It is section 9(a) which presently prevents 
Mrs. Stinnes from suing the Attorney General directly 
for return of her property, by providing that such a suit 
ean be brought only by “any person not an enemy.” But 
the same section then goes on to provide that whenever the 
government undertakes to return any items of vested 
property to a claimant thereof, no order of return ‘‘shall 
bar any person from the prosecution of any suit at law 
or in equity against the claimant to establish any right, 
title or interest which he may have in such money or other 
property.’’ Thus by the clear wording of the statute, 
Mrs. Stinnes could sue the appellants in the event of return 
to them.** Nor is she barred by the common law disquali- 


31 Jt must be remembered that perpetuation is almost never denied on 
the ground either that the expected action is too unlikely to be brought 
or that it would not be possible to bring it in federal court. Moore treats 
the court’s cognizability investigation as extending only to the usual 
jurisdictional requisites: diversity, amount in controversy, etc. 4 Moore’s 
Federal Practice, 2d ed., { 27.03. His assertion (unsupported by 
decision) that the jurisdictional requisites of the expected action must 
be satisfied at the time the petition is filed appears to mean only that 
one cannot perpetuate in the hope that federal jurisdiction will develop 
when the matter in controversy could immediately be litigated in a 
state court. { 27.07[2]. 


32 The appellants find it anomalous that Mrs. Stinnes might conceiv- 
ably thus achieve indirectly what she could not achieve directly. Upon 
analysis, however, it would seem to be clearly more anomalous to allow 
@ person to whom return was improvidently made to retain his windfall 
at the expense of both the United States Government and the former 
owner. To allow the former owner to recover and retain his property 
in such a case would seem plainly justifiable on analogy to the principle 
of the quiz tam action. 
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fication of an enemy to use our courts, for that was ended 
by House Joint Resolution No. 289,** terminating the state 
of war with Germany, and the Presidential Proclamation 
issued pursuant thereto.* Indeed a major purpose of such 
resolution and proclamation was to enable Germans to 
use the courts of the United States.* 


In support of their contention that Mrs. Stinnes is pres- 
ently ineligible to sue them in a court of the United States, 


83 65 Stat. 451, approved October 19, 1951, 50 U.S.C.A. App., p. XX, 
HJ. Res. No. 289, provides as follows: 


“That the state of war declared to exist between the United States 
and the Government of Germany by the joint resolution of Con- 
gress approved December 11, 1941, is hereby terminated and such 
termination shall take effect on the date of enactment of this reso- 
lution: Provided, however, That notwithstanding this resolution 
and any proclamation issued by the President pursuant thereto, 
any property or interest which prior to January 1, 1947, was sub- 
ject to vesting or seizure under the provisions of the Trading 
With the Enemy Act of October 6, 1917 (40 Stat. 411), as amended, 
or which has heretofore been vested or seized under that Act, in- 
cluding accruals to or proceeds of any such property or interest, 
shall continue to be subject to the provisions of that Act in the 
same manner and to the same extent as if this resolution had not 
been adopted and such proclamation had not been issued. Nothing 
herein and nothing in such proclamation shall alter the status, as it 
existed immediately prior hereto, under that Act of Germany or of 
any person with respect to any such property or interest.” 


3416 F.R. 10915 (1951), 1951 U.S. Cong. & Adm. Service, p. LXVI. 


35The President’s message of July 9, 1951, requesting such a Joint 
Resolution stated: 


“Ending the state of war with Germany will have many tangible 
benefits. Germans who wish to travel or do business here will re- 
ceive the status accorded to nationals of other friendly govern- 
ments. They will no longer be classed as enemies. While Germans 
have been permitted to have commercial relations with this country 
since the Presidential proclamation of December 31, 1946, declaring 
hostilities at an end, German citizens are still subject to certain 
disabilities, particularly with respect to suits in United States 
courts. General disabilities of this kind will be eliminated by the 
termination of the present state of war.” (Emphasis supplied) 
1951 U.S. Cong. and Adm. Service, p. 2355. 
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appellants cite Farbenfabriken Bayer v. Sterling Drug, Inc., 
148 F. Supp. 733 (D.N.J. 1957), in which the German owner 
of property allegedly subject to vesting was denied access 
to the court to recover the same from a person wrongfully 
in possession. In that case, which is presently on appeal 
to the Court of Appeals for the Third Circuit, the district 
court interpreted H.J. Res. No. 289, supra, to mean that 
the fact that the property was subject to vesting made the 
German plaintiff an ‘‘enemy” and prevented it from suing 
to recover the property.” 

The Farbenfabriken case would seem to be inapplicable 
here because the Trading with the Enemy Act, which the 
court in that case said on the basis of H. J. Res. No. 289 
made plaintiff an enemy, specifically authorizes in section 
9(a) the action which Mrs. Stinnes expects to bring against 
the appellants. But however that may be, in appellee’s 
view the Farbenfabriken case is clearly wrong. It con- 
fuses procedural right of access to the courts with the 
substantive right to vest enemy property. It confuses the 
common law disability of an enemy to use our courts with 
the statutory disability of an enemy to sue the Attorney 
General for the return of vested property. And by those 
confusions it arrives at an interpretation of the proviso 
to H. J. Res. No. 289 wholly inconsistent and at variance 
with its purpose, as shown by the President’s message ask- 
ing for a Joint Resolution terminating the state of war.*” 


36 Although the German plaintiff was not barred from suing in con- 


nection with property not subject to vesting, and in fact did so in a 
companion case between the same parties, 148 F. Supp. 738. 


37“. . . German citizens are still subject to certain disabilities, par- 
ticularly with respect to suits in United States courts. General dis- 
abilities of this kind will be eliminated by the termination of the present 
state of war.” 1951 U.S. Cong. and Adm. Service, p. 2355. Moreover, 
the President’s message and the Senate Report make it abundantly 
clear that the only purpose of the proviso was to permit the continued 
vesting of German property so that the vesting program could be 
brought to an orderly end. Ibid. pp. 2358-59. The vesting program 
has, of course, now been terminated. 28 Department of State Bulletin 
720, 721 (May 18, 1953). 
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Moreover, assuming arguendo the correctness of Farben- 
fabriken, would the same court which found the German 
plaintiff presently disqualified from bringing its principal 
action refuse it access to our courts for the purposes of 
a proceeding under Rule 27? We submit that it would 
not, bearing in mind the ancillary nature of the proceeding 
and the fact that the court there recognized that the plain- 
tiff had stated a good cause of action which it might some 
day bring. The ‘‘failure of justice” consideration should 
require that material evidence which otherwise might be 
lost should be preserved for use when and if the disqualifi- 
cation is removed. 


Finally, whether the Farbenfabriken case is right or 
wrong, the complexity of the issue it raises emphasizes 
the inappropriateness of calling upon this Court to deter- 
mine in advance whether Mrs. Stinnes will be barred from 
an action which has not yet been brought and which may not 
be brought before the disqualification relied on in that 
case is removed. That is a question which should be left 
for determination by the court in which the expected action 
is brought. 


B. The Venue Was Properly Laid 


The venue requirement of Rule 27 is that the petition 
be filed ‘‘in the district of the residence of any expected 
adverse party’’. The Attorney General is an expected 
adverse party, whether Mrs. Stinnes’ present disability to 
sue him for return of the property in question is removed, 
or whether he decides or is directed to turn it over to 
appellants pursuant to their pending claims. If and when 
return is to be made to appellants and a notice of inten- 
tion to return is published, Mrs. Stinnes proposes to insti- 
tute a suit against them, serve them by publication, and 
attach the property in the hands of the Attorney Gen- 
eral, D. C. Code, 1951 ed., §$13-108, 16-301. In such an 
action, the Attorney General will be an expected adverse 
party for purposes of Rule 27, and no consent is neces- 
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sary to bring such action (Pilger v. Sutherland, supra; 
Morgenthau v. Fidelity & Deposit Co., supra.; U.S. ex rel. 
Ordmann v. Cummings, supra; Mexican Claims Bureau 
v. Morgenthau, supra). In any event the Attorney Gen- 
eral and the Atlantic Assets Corporation were served in 
the District of Columbia as expected adverse parties. They 
appeared at the hearing on the petition and consented to 
an order granting the petition and allowing the perpetu- 
ation. It does not, therefore, behoove appellants to attempt 
to suppress the deposition by claiming that the petition was 
not filed within the district of the residence of an expected 
adverse party. 


Moreover, the propriety of laying the venue of this pro- 
ceeding in the District of Columbia does not depend upon 
the Attorney General being an expected adverse party, at 
least so far as appellants are concerned. The mere 
fact that they are aliens resident outside the United States 
would serve to lay the venue of the perpetuation in any 


United States district court. On this point Moore states: 


‘‘What is the situation where all of the expected 
adverse parties are aliens, not residing in or doing 
business in the United States? Rule 27(a)(1) pro- 
vides that the proceeding must be filed ‘in the district 
of the residence of any expected adverse party’, and 
where the expected adverse parties are all non-resi- 
dent aliens this condition cannot be met. Does this 
mean that the proceeding must fail for lack of a proper 
district? It is believed that the answer is no, and that 
the proceeding can be brought in any district. The 
quoted provision of Rule 27(a)(1) does not go to 
the jurisdiction of the court, which as we have seen is 
supported by the jurisdiction of the expected action, 
but only to venue. The provisions of the venue stat- 
utes were consistently interpreted as not limiting the 
venue of suits against non-resident aliens; a non- 
resident alien could be sued in any district in which 
he could be found. And the present venue statute ex- 
pressly states that ‘An alien may be sued in any 
district.’ Just as the former provisions of the venue 
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statutes, limiting the venue to the district of the 
plaintiff’s or the defendant’s residence, were held not 
to apply to a non-resident defendant, so we believe 
that the provision of Rule 27(a)(1) should be held in- 
applicable to a non-resident alien, expected adverse 
party in future litigation. Rule 27(a)(1) was intended 
to liberalize the venue requirements applied in the 
old action for perpetuation of testimony, and to con- 
strue the rule as permitting perpetuation of testi- 
mony only as against resident aliens or aliens who 
might be ‘found’ within the United States might seri- 
ously impair its usefulness. Actual service of process 
must be made under Rule 27(a)(2), if possible, and 
if it cannot be made the court can guard against in- 
justice by providing for some other method of bring- 
ing the proceeding to the attention of the expected 
adverse party.’? (4 Moore’s Federal Practice 127.04) 


Thus Moore’s analysis is that the Rule as it now stands, 
properly construed, permits the venue of perpetuation 
proceedings against non-resident aliens to be laid in any 
federal district court.** This analysis has evidently been 
accepted in at least one case in the court below. See 
Petition of Clark, Civ. Action No. 4157-47, in which the 
Attorney General was permitted to perpetuate under Rule 
27 against non-resident alien expected adverse parties in 
the District of Columbia. 


Appellants’ objections to the granting of the petition 
herein are purely technical, as has been seen. They have 
at no time suggested that the perpetuation of Torkild 
Rieber’s testimony was not necessary or useful in the 
interests of justice. Neither have they at any time pointed 
to any prejudice which would result to them from the 
granting of the petition. In this connection it should 
be remembered that the same deposition of Torkild Rieber 
would have been taken, on the same subject matter, and 
with the same counsel in attendance for appellants, for 


38 We are unable to explain appellants’ assertion at p. 15 of their 
brief that Moore apparently favors amending the Rule to achieve this 
result. 











25 


use in the pending litigation involving the same property, 
if the petition had not been granted. In view of these cir- 
cumstances, it is difficult to conceive of any prejudice to 
the appellants, other than the possibility that the perpetu- 
ated testimony might aid in establishing the truth, and 
thus expose their pretensions to former ownership of the 
property in question as false and fraudulent. On the 
other hand, Mrs. Stinnes might have been seriously preju- 
diced had the petition not been granted, since her claim 
of ownership cannot now be brought to trial, and she would 
therefore be forced to continue to run the risk of un- 
availability of competent, material—indeed vital—testi- 
mony. The proceeding under Rule 27 to perpetuate tes- 
timony is basically equitable in nature, as has been seen, 
and it is therefore appropriate to balance the equities. In 
any such balancing the court below could only have con- 
cluded to allow the perpetuation. As was said in Vibbard 
v. Kinser Construction Co., 122 N.Y. Supp. 1068 (1910), 
dealing with a state perpetuation: ‘‘Any other view * * * 
would lead to the conclusion that the legislature intended 
the exclusion of material evidence from an action, al- 
though every hearsay feature had been removed there- 
from and no person could be unduly prejudiced thereby, 
solely and only from a motive to suppress the truth and 
foster an injustice.’’ 


Til. 


THE ORDERS OF THE COURT BELOW WERE WELL WITHIN ITS DISCRETION SO FAR 
AS THEY RELATE TO THE COMPENSATION OF APPELLANTS’ ATTORNEY 

The appellants complain that the Court below erred in 
providing that the attorney appointed for them was to 
serve without compensation. The short answer to this 
complaint is that any question as to how a court-appointed 
attorney is to be compensated is now moot, since appel- 
lants’ attorney specifically appeared in this proceeding not 
as a court-appointed attorney, but as an attorney retained 
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by appellants.*® Moreover, appellants’ counsel accepted 
the Court’s appointment on the terms now complained of 
instead of declining the appointment, and therefore has 
no standing to complain of such terms. 


Appellants also object to the subsequent granting of 
the petition without at that time providing for the com- 
pensation of their attorney.*° But appellants are no more 
entitled to have their expenses for legal advice and repre- 
sentation paid by their adversary than is any other de- 
fendant. Whether rightly or wrongly, our system of 
justice does not require one who institutes legal proceed- 
ings to pay the legal fees of the other parties to the pro- 
ceeding, but leaves them to engage their own attorneys 
if they desire to be represented. In the instant case, that 
is precisely what the appellants did. They made a con- 
scious, deliberate choice to retain the attorney appointed 
by the court for them as their own attorney for purposes 
of this proceeding. Nor is there anything inequitable in 
binding them to the normal consequences of this choice. 
He was already their attorney long before this proceeding 
was instituted. He has represented appellants in matters 
relating to the property in question for years. He par- 
ticipated in the prior perpetuation of testimony of Mrs. 
Stinnes herself as their attorney. He is presently their 
attorney of record in their administrative claim and in 
four lawsuits in which they claim this property. It is 
the sheerest fiction to treat him as ever having been any- 
thing but their attorney, and the fact that Mrs. Stinnes 
instituted this proceeding is no more significant on the 
question of who pays his fees than is the filing of a 


-39In his affidavit opposing the petition herein appellants’ counsel 
states that following his appointment by the court he “was retained 
by said adverse parties, and I now appear herein as their attorney.” 
(J.A. 11). 


' 40 At the hearing on the petition, appellants requested counsel fees not- 
withstanding that the appointment to serve without compensation had not 
been declined. 
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complaint on who pays the defendant’s lawyer. Finally, 
it must be borne in mind that at the time this proceeding 
was instituted the same attorney was already scheduled 
to take the same testimony of the same witness on the 
same subject matter for the same clients, for the purposes 
of their pending lawsuits. The deposition for these pur- 
poses was combined by the Court’s order with the deposi- 
tion for perpetuation purposes under Rule 27. Accord- 
ingly, the granting of the petition herein caused appel- 
lants’ attorney to do no work and incur no expenses which 
he would not have incurred anyway at the sole expense 
of his clients. In short, there is nothing in the record 
which could support an allowance of any fee or expenses 
for appellants’ lawyer against Mrs. Stinnes, and accord- 
ingly there was no abuse of discretion in refusing to grant 
any such allowance. 


CONCLUSION 
The orders of the District Court should be affirmed. 
Respectfully submitted, 


James H. Mann 

Dean B. Lewis 
1210 Eighteenth St., N.W. 
Washington 6, D. C. 


Attorneys for Appellee 
Of Counsel: 


PEHLE, Lesser, Mann, Riemer & Luxrorp 
1210 Highteenth Street, N.W. 
Washington 6, D. C. 
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SUPPLEMENT 
Rule 27 
Deposrrions BrerorE Action og Pennine APPEAL 
(a) Before Action. 


(1) Petition. A person who desires to perpetuate 
his own testimony or that of another person regard- 
ing any matter that may be cognizable in any court 
of the United States may file a verified petition in 
the United States district court in the district of the 
residence of any expected adverse party. 

The petition shall be entitled in the name of the 
petitioner and shall show: 1, that the petitioner ex- 
pects to be a party to an action cognizable in a court 
of the United States but is presently unable to bring 
it or cause it to be brought, 2, the subject matter of 
the expected action and his interest therein, 3, the 
facts which he desires to establish by the proposed 
testimony and his reasons for desiring to perpetuate 
it, 4, the names or a description of the persons he 
expects will be adverse parties and their addresses so 
far as known, and 5, the names and addresses of 
the persons to be examined and the substance of the 
testimony which he expects to elicit from each, and 
shall ask for an order authorizing the petitioner to 
take the depositions of the persons to be examined 
named in the petition, for the purpose of perpetuat- 
ing their testimony. As amended Dec. 29, 1948, eff. 
Oct. 20, 1949. 

(2) Notice and Service. The petitioner shall there- 
after serve a notice upon each person named in the 
petition as an expected adverse party, together with 
a copy of the petition, stating that the petitioner will 
apply to the court, at a time and place named therein, 
for the order described in the petition. At least 20 
days before the date of hearing the notice shall be 
served either within or without the district or state 
in the manner provided in Rule 4 (d) for service of 
summons; but if such service cannot with due dili- 
gence be made upon any expected adverse party named 
in the petition, the court may make such order as is 
just for service by publication or otherwise, and shall 
appoint, for persons not served in the manner pro- 
vided in Rule 4 (d), an attorney who shall represent 
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them, and, in case they are not otherwise represented, 
shall cross-examine the deponent. If any expected 
adverse party is a minor or incompetent the provi- 
sions of Rule 17 (c) apply. 

(3) Order and Examination. If the court is sat- 
isfied that the perpetuation of the testimony may 
prevent a failure or delay of justice, it shall make 
an order designating or describing the persons whose 
depositions may be taken and specifying the sub- 
ject matter of the examination and whether the dep- 
ositions shall be taken upon oral examination or writ- 
ten interrogatories. The depositions may then be 
taken in accordance with these rules; and the court 
may make orders of the character provided for by 
Rules 34 and 35. For the purpose of applying these 
rules to depositions for perpetuating testimony, each 
reference therein to the court in which the action 
is pending shall be deemed to refer to the court in 
which the petition for such deposition was filed. 

(4) Use of Deposition. If a deposition to per- 
petuate testimony is taken under these rules or if, 
although not so taken, it would be admissible in evi- 
dence in the courts of the state in which it is taken, 
it may be used in any action involving the same 
subject matter subsequently brought in a United States 
district court, in accordance with the provisions of 
ue 26(d). As amended Dec. 29, 1948, eff. Oct. 20, 


Trading with the Enemy Act 


- § 9. Claims to property transferred to custodian; 
notice of claim; filing; return of property; suits to 
recover 

(a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money 
or other property which may have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United States, 
or to whom any debt may be owing from an enemy 
or ally of enemy whose property or any part thereof 
shall have been conveyed, transferred, assigned, de- 
livered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said 
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apply to the court, at a time and place named therein, 
for the order described in the petition. At least 20 
days before the date of hearing the notice shall be 
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in the manner provided in Rule 4 (d) for service of 
summons; but if such service cannot with due dili- 
gence be made upon any expected adverse party named 
in the petition, the court may make such order as is 
just for service by publication or otherwise, and shall 
appoint, for persons not served in the manner pro- 
vided in Rule 4 (d), an attorney who shall represent 
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them, and, in case they are not otherwise represented, 
shall cross-examine the deponent. If any expected 
adverse party is a minor or incompetent the provi- 
sions of Rule 17 (c) apply. 

(3) Order and Examination. If the court is sat- 
isfied that the perpetuation of the testimony may 
prevent a failure or delay of justice, it shall make 
an order designating or describing the persons whose 
depositions may be taken and specifying the sub- 
ject matter of the examination and whether the dep- 
ositions shall be taken upon oral examination or writ- 
ten interrogatories. The depositions may then be 
taken in accordance with these rules; and the court 
may make orders of the character provided for by 
Rules 34 and 35. For the purpose of applying these 
rules to depositions for perpetuating testimony, each 
reference therein to the court in which the action 
is pending shall be deemed to refer to the court in 
which the petition for such deposition was filed. 

(4) Use of Deposition. If a deposition to per- 
petuate testimony is taken under these rules or if, 
although not so taken, it would be admissible in evi- 
dence in the courts of the state in which it is taken, 
it may be used in any action involving the same 
subject matter subsequently brought in a United States 
district court, in accordance with the provisions of 
Has 26(d). As amended Dec. 29, 1948, eff. Oct. 20, 
1949. 


Trading with the Enemy Act 


- § 9. Claims to property transferred to custodian; 
notice of claim; filing; return of property; suits to 
recover 

(a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money 
or other property which may have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United States, 
or to whom any debt may be owing from an enemy 
or ally of enemy whose property or any part thereof 
shall have been conveyed, transferred, assigned, de- 
livered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said 
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Custodian a notice of his claim under oath and in 
such form and containing such particulars as the said 
custodian shall require; and the President, if appli- 
cation is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment, or de- 
livery to said claimant of the money or other prop- 
erty so held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine said 
claimant is entitled :Provided,That no such order by the 
President shall bar any person from the prosecution of 
any suit at law or in equity against the claimant to 
establish any right, title, or interest which he may 
have in such money or other property. If the Presi- 
dent shall not so order within sixty days after the 
filing of such application or if the claimant shall 
have filed the notice as above required and shall 
have made no application to the President, said claim- 
ant may institute a suit in equity in the Supreme Court 
of the District of Columbia or in the district court 
of the United States for the district in which such 
claimant resides, or, if a corporation, where it has 
its principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, or 
debt so claimed, and if so established the court shall 
order the payment, conveyance, transfer, assignment, 
or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian 
or by the Treasurer of the United States or the 
interest therein to which the court shall determine 
said claimant is entitled. If suit shall be so imsti- 
tuted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or 
in the Treasury of the United States, as provided in 
this Act [Sections 1-6 and 7-39 of this Appendix] 
and until any final judgment or decree which shall 
be entered in favor of the claimant shall be fully 
satisfied by payment or conveyance, transfer, assign- 
ment, or delivery by the defendant, or by the Alien 
Property Custodian, or Treasurer of the United States 
on order of the court, or until final judgment or decree 
shall be entered against the claimant or suit other- 
wise terminated. 
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etc., to perpetuate the testimony of Thorkild Rieber, 
Appellee and Petitioner Below, 


Hersert Browne, Jz., Attorney General of the United 
States and Atiantic Assets CoRPORATION, 
Appellees-Expected Adverse Parties. 


APPEAL FROM ORDERS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


The questions raised below by appellants in opposition 
to the petition and which are the principal questions on this 
appeal, are 1) the jurisdiction of the court, and 2) the venue 
of this proceeding. We reply to appellee’s arguments ad- 
dressed to these points.* 


* A number of references in appellee’s brief are to facts not 
included in the record on appeal. These appear to be mainly irrele- 
vant to a consideration of the questions of jurisdiction and venue. 
Nevertheless, in view of their possible prejudicial effect, we deem it 
necessary to advert at least to the newly introduced unsupported 
statement (p. 8) that ‘‘Mrs. Stinnes contends that appellants have 
knowingly filed false and fraudulent claims’’ to property vested by 
the Attorney General, which is also included among ‘‘Questions 
Presented’’, and in similar form appears a third time at p. 25 of 
appellee’s brief. 
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I 
The jurisdiction of the court 


The basic requirement of Rule 27 is that the petition 
must show that appellee has a right cognizable in any 
court of the United States. Disregarding this require- 
ment, appellee contends that the mere possibility of the 
enactment of legislation that may create a future right, 
supports her proceeding under Rule 27, because the rule 
grants the court discretion to determine the likelihood of the 
maintenance of a future action. There is no authority for 
this proposition. 


Appellee concedes that a proceeding under Rule 27 is not 
an original action but is auxiliary to the future action. Yet 
her brief inconsistently argues that the court has power to 
allow such auxiliary procedure where no existing right is 
shown by the*petition or otherwise asserted. 


It is fundamental in our jurisprudence that the court’s 
auxiliary procedures may be utilized only for the protection 
of an existing right. Where no such right is found to exist, 
there can be no jurisdictional basis for any action by the 
court. Patently, a petitioner under Rule 27 must base his 
petition upon a presently recognized legal right which will 
support the expected action. Only if there is an existing 
right may the court determine whether the testimony sought 
to be taken may be perpetuated in aid of the future action. 


Prior to the adoption of the Federal Rules, the perpetua- 
tion of testimony in the district courts for use in anticipated 
‘actions was possible only by an ‘‘action’’ brought under 
existing statute law.* As the law side of the court lacked 
the power to make an order to perpetuate the testimony, 
relief was afforded by an ‘‘original’’ bill in equity. It was 
necessary that service of process be made upon defendant 


* Act of 1789, 1 Stat. 90, 28 U.S. C. § 644, repealed by the Judi- 
cial Code of 1948. 
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named in the bill in the same manner as in the expected 
action, and that the venue requirements of the expected 
action be satisfied. Hence the perpetuated testimony could 
be used at the trial of the subsequent action only against 
a party who had been duly served with process under the 
bill to perpetuate. Vide 4 Moore, Federal Practice, (2d 
ed.) pp. 1806-7. 


Under the cited federal statute, a bill to perpetuate 
testimony was permitted only if it related ‘‘to any matters 
that may be cognizable in any court of the United States’’. 
Similarly, when Rule 27 was adopted, while subdivision (c) 
of that rule continued to provide for the right to bring 
an ‘‘action’’ to perpetuate testimony, subdivision (a)1 
supplemented the existing procedure by providing for an 
ancillary or auxiliary ‘‘proceeding’’, and expressly con- 
tinued the requirement that the petition show ‘‘that the 
petitioner expects to be a party to action cognizable in a 
court of the United States’’. Thus, the requirement of 
Rule 27 is simply a continued recognition of the funda- 
mental principle that a court may not act unless it is shown 
that it has jurisdiction over the subject matter of the case.* 


Appellee’s argument (p. 12) puts the cart before the 
horse when she maintains that jurisdiction under Rule 27 
is based upon the court’s discretionary determination that 
there is a danger of a failure of justice if the testimony is 
not perpetuated. That argument overlooks the fact that 
a possible danger of a failure of justice is the concern of 
the court only with respect to a legal right which the federal 
courts are empowered to protect. Appellee impliedly recog- 
nizes the logic of that fact by conceding that the cogniza- 
bility requirement prevents a proceeding under Rule 27 


“In Petition of Ferkauf (SDNY 1943), 3 F. R. D. 89, 92, the 
court dismissed the petition under Rule 27 inter alia for ‘‘a loose- 
ness of a showing with respect to jurisdiction. Doubtless, as seems 
to be assumed, this court would have jurisdiction if the action were 
brought here * * *; but the presumption ts always against jurisdic- 
tion in a federal court’’. [Emphasis added] 
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to perpetuate testimony for use in a state court, whether 
or not the denial of the petition might lead to a failure of 
justice. Thus, the jurisdiction of the lower court can be 
exercised only in aid of the preservation of an existing 
right which the federal courts are empowered by law to 
protect. Since a federal court does not have jurisdiction 
under Rule 27 to grant a petition in aid of a right enforcible 
only under state law, a fortiori a federal court does not 
have jurisdiction to grant the petition of appellee, a non- 
resident ‘‘enemy’’, whom Congress has expressly deprived 
of any right and title to vested property as well as of any 
right to maintain an action with respect to the same. 


Appellee asserts (p. 19) that Section 9(a) of the Trading 
with the Enemy Act empowers her to sue appellants ‘‘should 
the property be turned over to them tomorrow’’. But 
Section 9(a) must be read together with Section 7(b) of 
the Act which provides: 


‘Nothing in this Act shall be deemed to authorize 
the prosecution of any suit or action at law or in 
equity in any court within the United States by an 
enemy or ally of enemy prior to the end of the 
war, s * O77 


As a German resident and domiciliary (JA 5, 11), ap- 
pellee is an ‘‘enemy’’ within the meaning of Section 2(a) of 
that Act which provides that the word ‘‘enemy”’ shall be 
deemed to mean 


‘‘Any individual * * * of any nationality, resi- 
dent within the territory * * * of any nation * * * 
with which the United States is at war, * * *.”’ 


And the proviso contained in House Joint Resolution No. 
289 (65 Stat. 451, 50 U. S. C. App. p. XX) continues the 
status of appellee as an ‘‘enemy’’. It reads: 


‘‘Nothing herein and nothing in such proclamation 
(by the President) shall alter the status, as it existed 
immediately prior hereto, under that Act (Trading 
with the Enemy Act), of Germany or of any person 
with respect to any such property or interest.’’ 
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During the war years, all courts of the United States 
were closed to appellee whether as a suitor or as a petitioner 
for the perpetuation of testimony. The Joint Resolution 
continues this disability as to all actions and proceedings 
relating to property which has been vested or continues to 
be subject to vesting. Therefore, contrary to appellee’s 
assertion, the Trading with the Enemy Act does not confer 
upon her the right to sue appellants upon the return of 
property to them. The decision in Farbenfabriken Bayer v. 
Sterling Drug, Inc. (N. J.—1957), 148 F. Supp. 733, is 
patently correct.* 


There also was cited on appellants’ main brief (p. 13) 
Dresler v. Greef (1953), 282 App. Div. 465, 124 N. Y.S. (2d) 
412, which is not discussed in appellee’s brief. In that case 
the New York appellate court held that plaintiff’s right to 
sue remained suspended by the terms of the Joint Resolu- 
tion. Recently, the same plaintiff again sought to assert 
his right by claiming that his disability to sue was removed 
July 14, 1956 by the Treaty of Friendship between the 
United States and Germany. The Supreme Court of New 
York rejected this claim on the authority of the Farben- 
fabriken case. (Opinion of Steuer, J.. New York Law Jour- 
nal, October 15, 1957, page 6.) 


In these cases the facts disclose that no property had 
been vested, although by its express terms the Joint Res- 
olution had reserved the right of the United States to vest 


* The proviso of the House Joint Resolution that continued the 
status of German nationals as ‘‘enemies’’ was also considered in 
an earlier decision of the same.court: Brownell v. Schering (N. J. 
—1955), 129 F. Supp. 879, aff’d per curiam 228 F. 2d 624, cert. 
den. 351 U. S. 954, 76 Sup. Ct. 849 (1956). The court there ruled 
(p. 894) : 

‘‘Since Schering is a person, as is the Alien Property Custo- 
dian, the status of both parties to this suit was not altered 
by the resolution, as to any property or interest they had, 
which had either been seized or vested under the act, or was 
subject to vesting and seizure thereunder, including any 
accruals ‘to or proceeds of any such property or interest.”’ 
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such property since it was ‘‘subject to vesting or seizure’’ 
under the Trading with the Enemy Act. On the instant 
appeal, we are concerned with an even stronger case for 
the denial of the court’s jurisdiction, since this proceeding 
deals solely with vested property to which, therefore, also 
Section 39 of that Act applies in which the Congress has 
specifically provided that no vested property may be re- 
turned ‘‘to a former owner thereof’’. Section 39 of the Act 
provides: 
‘‘No property or interest therein of Germany, 
Japan, or any national of either such country vested 
in or transferred to any officer or agency of the Gov- 
ernment at any time after December 17, 1941, pursu- 
ant to the provisions of this Act, shall be returned 
to former owners thereof or their successors in inter- 
est, and the United States shall not pay compensation 
for any such property or interest therein.’’ 


To summarize then, the Trading with the Enemy Act 
prevents appellee from bringing any action against appel- 
lants for the property to which the testimony sought to be 
perpetuated relates; the House Joint Resolution continues 
this prohibition despite the termination of the war with 
Germany; and under present law no vested property may 
be returned to appellee or recovered by her. It follows that 
since there is no existing right to bring any future action 
and therefore no ‘‘action cognizable in a court of the United 
States’’, the court below lacked jurisdiction to grant appel- 
lee’s petition. 


II 
The venue of this proceeding 


Appellee’s brief states (p. 23) that the Attorney Gen- 
‘eral and Atlantic Assets Corporation both ‘‘were served’’ 
‘in the District as expected adverse parties. No party was 
served in this ancillary proceeding. After notice of the 
filing of the petition had been given to all parties, the 
Attorney General presumed to file an answer on behalf of 
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himself and Atlantic Assets Corporation. It is uncon- 
troverted (JA 11) that Atlantic Assets Corporation ceased 
to exist on October 1, 1945, and there is no evidence to show 
the Attorney General’s authority to act on behalf of Atlan- 
tic Assets Corporation. The fact that the Attorney Gen- 
eral appeared and consented on behalf of himself and At- 
lantic Assets Corporation, to the granting of the petition, 
is of no legal consequence. When a court lacks jurisdiction, 
the consent of the parties may not confer jurisdiction 
upon it. 


Appellee’s brief insists (p. 23) that the venue of this 
proceeding is proper, since the mere fact that appellants 
are aliens resident outside of the United States would serve 
to lay the venue in any United States District Court; citing 
Moore, op. cit. par. 27.04 as her authority for that statement. 
There is omitted from appellee’s quotation from Moore’s 
text the author’s footnote which reveals that he is not ad- 
dressing himself to the question of the right of a non-resi- 
dent alien petitioner like appellee Mrs. Stinnes, but rather 


to the right of a petitioner who resides within the District. 
Professor Moore asks the question: ‘‘Does this (i.e. non- 
residence) mean that the proceeding must fail for lack of a 
proper district?’’ And he then states in the omitted foot- 
note (No. 4 at p. 1817) : 


‘*Note that, in the usual case, there would be noth- 
ing to prevent the expected adverse party from tak- 
ing depositions on his own account, since presumably 
the other party would be a resident of some district.’’ 
[Emphasis added] 


Moore’s attention was directed towards the possible injus- 
tice to a resident of the United States vis-a-vis a non-resi- 
dent alien; but this problem and Moore’s presumption are 
not apposite to the question of venue on this appeal, since 
appellee, the petitioner below, is a non-resident alien. (See 
also appellants’ main brief, pp. 15-16.) The facts of the 
‘‘ysual case’? on which Moore bases his presumption are 
not present on this appeal. In any event, it is not without 
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significance that there is no reported authority* that sup- 
ports Moore’s view, and that the Supreme Court—the 
maker of the rules—has not recognized any allegedly unjust 
results flowing from the present wording of the venue re- 
quirement of Rule 27, and has not sought to amend the same. 


- Appellee dismisses appellants’ arguments on jurisdic- 
tion and venue as mere technical objections (p. 15), and 
would have it appear to be a material omission that appel- 
lants have not contended that the witness Rieber was not 
in position to offer competent evidence, and that there was 
no danger that his testimony might be unavailable at the 
time of the future action. But appellants have already 
pointed out (main brief p. 10) that until the Congress has 
enacted a return bill and therein formulated the limitations 
and conditions to be imposed in connection with the return 
of vested property, appellee will be unable to comply with 
Rule 27 by showing that the expected action is ‘‘cognizable 
in a court of the United States’’. Until such a law is enacted, 
no court can know what appellee’s right, if any, may be to 
bring a future action; and until such a law is enacted, no 
court can determine whether or not the testimony to be 
given by the witness Rieber will be competent and material. 


It may be true that if the witness’ testimony is not taken 
now, it may not be available in the future. But that possi- 
bility cannot change the fact that appellee’s petition to take 
the witness’ deposition may be granted only if the court 
has jurisdiction to grant the same. The court’s jurisdiction 
can only attach if the petition shows that appellee has a 
presently existing right that may now be determined to be 
cognizable in a court of the United States. 


_ Appellee’s brief also asserts that appellants have not 
contended that the testimony to be taken was not useful 


*The unreported case cited by appellee (p. 24) Petition of 
Clark, Civ. Action No. 4157-47 (D-DC) is also not in point, since it 
deals with the right of a resident of the District to the perpetuation 
of testimony where the expected adverse party was a non-resident. 
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or in the interests of justice, and that appellants would be 
prejudiced by the witness’ deposition. This ad hominum 
argument can have no bearing on whether or not the court 
had jurisdiction to entertain the petition and whether or 
not venue was properly laid. In our main brief (pp. 16-17) 
we have pointed out the prejudice to appellants arising from 
the granting of the petition. Appellants, like appellee, are 
non-resident aliens and, therefore, non-residents of the 
District on whom valid personal service of process for pur- 
pose of suit could not be made. As the petition does not 
comply with the requirements of Rule 27, it is indeed pre- 
judicial to appellants for the court below to have granted 
the same, since that action compels appellants to come to 
a foreign country to appear in a ‘‘proceeding’’ that prop- 
erly should have been brought in a foreign forum. 


Respectfully submitted, 


RaupxH G. ALBRECHT, 
Counsel for Appellants. 


GerraLp J. McManon, 
JoHun S. WrL1aMsoON, JR., 
Of Counsel. 


October 25, 1957. 








